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STATEMENT OF QUESTIONS PRESENTED 


The questions presented on appeal to this Court 


(1) Whether the prosecution's case contained the 
requisite specific corroboration of the prosecutrix's identi- 
fication of appellant as the individual who raped her? 

(2) Whether the prosecutrix's uncorroborated 


identification of appellant as the individual who raped her 


was positive, convincing, and based on adequate opportunity 


to observe? 


JURISDICTIONAL STATEMENT . 

STATEMENT OF THE CASE .. 

STATUTES AND RULES INVOLVED 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 

I. The prosecution utterly failed to 

specifically corroborate the prosecu- 
trix's identification of appellant as 
the perpetrator of the rape . ee 
The prosecutrix's identification of 
appellant as her assailant was neither 


positive, nor convincing, nor based upon 
an adequate opportunity to observe ... 


A. In the instant case, the prosecu- 
trix's identification of appellant 
as her assailant was not "positive" 
or "convincing.". 5 $0590.35 
The prosecutrix's identification of 
appellant as her assailant was not 
based upon an adequate opportunity 
WO O2SERVE> so so 55 34a 5 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,712 


TYRONE F. DADE, Appellant 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EU eS 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


SS SE eee 


This is an appeal, filed November 15, 1966, from a 
denial by the United States District Court for the District 
of Columbia, of a motion by Tyrone F. Dade, Appellant, to 
grant acquittal pursuant to 18 U.S.C., Rule 29 of the 


Federal Rules of Criminal Procedure. The District Court had 


jurisdiction under Rule 29 to entertain appellant's motion. 
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This Court has jurisdiction to entertain the instant appeal 
under 28 U.S.C. &1291. Appellant so moved the District 

Court on December 20, 1966 and the District Court (Gasch, J.), 
on December 28, 1966, granted appellant leave to appeal without 


prepayment of costs. 


STATEMENT OF THE CASE 


oe  ————— ————— 


This case involves carnal knowledge of a 14-1/2 
year old girl, alleged to have occurred on December 28, 1965, 
at approximately 9:45 p.m., ina dark garage near 16th and R 
Streets, N.W., Washington, D.C. The prosecutrix testified 
that the man who had assaulted her was a person whom she had 
seen on a poorly-lighted street for the first time in her 
life approximately one hour earlier (on December 28), while she 
was returning with her brother from a neighborhood laundry. 
Full details pertaining to the instant case have been set 


forth below in chronological order. 


l. December 28, 1965, 8:30 p.m. (approximate time); an 
incident prior to the attack. 


The prosecutrix testified that on December 28, 1965, 
at approximately 8:30 p.m., while returning to her home from 
a neighborhood laundry near 15th and "H" Streets, N.W. (Tr. 77) 
in the company of her brother, she had occasion to call her 


brother's attention to a man, whom she had never seen before 


(Tr. 44) and whom we shall call "the passerby" (for purposes 


of reference and analysis) (Tr. 22, 23). The prosecutrix, 
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then age 14-1/2 (Tr. 20), pointed out "the passerby" solely 


because he had long hair (Tr. 23, 45). When the prosecutrix 
first noticed him: (1) "the passerby" had on a cap (Tr. 23); 
(2) "the passerby" was more than half a block away from her 
and her brother (Tr. 44, 78-79); (3) the night was "pitch 
black" (Tr. 44); (4) the street was poorly lighted by 5 
street light on the opposite side of the street (TR. 25) and 
(5) "the passerby" was then on the same side of the street as 
she and her brother (Tr. 24, 80). Both the prosecutrix and 
her brother testified that "the passerby" crossed the street 
to the side opposite that on which she and her brother were 
walking, returned to their side of the street and, walking 
towards them, passed them on the poorly lighted sidewalk 

(Tr 25, 80-81). The uncontroverted testimony presented as 
part of the prosecution's case is that "the passerby" passed 
closer to the prosecutrix's brother than to the prosecutrix 
herself (Tr. 26, 81), who did not look at "the passerby" at 
this point in time when he was closest to her (Tr. 25, 26), 

a distance of approximately six feet (Tr. 27). Although the 
prosecutrix testified that she had her best look at the man 
she identified subsequently as her assailant while she was 
with her brother on December 28 (Tr. 41),* she testified that 


EERE 


*The prosecutrix testified that "the passerby" was the 
same man who attacked her, and that appellant was that man. 
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at that time, she was not paying any particular attention to 
"the passerby" (Tr. 46). Aside from pointing him out to her 
brother, neither the prosecutrix nor her brother apparently 
considered "the passerby" sufficiently odd (looking and/or 
acting) to discuss at all during the rest of their walk home 
that night from the laundry (Tr. 46, 95-96). Finally, it 
should be emphasized that not only was the total time period 
during which the prosecutrix and her brother observed "the 
passerby" less than a few minutes (Tr. 90), but also that the 
street was poorly lighted (Tr. 25), and most of the time he 
was in view, "the passerby” was approximately one-half of a 


city block away from them (Tr. 90). 


2. December 28, 1965, 9:30 p.m.-10:00 p.m. (approximate time) ; 
the attack and incidents preceding it. 


About an'hour to an hour and.one-half after returning 
home from the laundry with her brother, the prosecutrix went 
out on an errand to a local drug store near 16th and "R" Streets, 
N.W. (Tr. 28-29, 48). After leaving the drug store and mailing 
a letter, the prosecutrix testified that a man (her assailant) 
appeared, stopped her near an alley and asked her for change 
(Tr. 30).* Then, although she tried to ignore the man (her 
assailant) and walk away, he grabbed her, took her down the 


nearby alley (Tr. 30) into a dark, empty garage (Tr. 31), and 
—_———— 

*The prosecutrix testified that just prior to entering the 
drug store she had noticed at some distance from her a man 


whom she believed was "the passerby" she had seen earlier while 
she was with her brother. (TR 39-30) . 
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had sexual intercourse with her (Tr. 31). While with her 


assailant in the dark garage (Tr. 32, 54, 68), the prosecutrix 
did not get a good look at his face (Tr. 40), but did open her 
eyes once while in the garage and noticed that he had a scar 
(which appeared old - Tr. 74) under his eye (Tr. 41, 60, 62- 
64, 68-69). During the interlude in the garage, two men with 
flashlights appeared and beamed light into the garage (Tr. 31). 
The prosecutrix's assailant jumped up and yelled something to 
‘the interlopers (Tr. 31), while she apparently remained silent, 
notwithstanding the fact that she thought she recognized one 
of the men with a flashlight (Tr. 65-66). Thereafter, her 
assailant returned to her and told her not to leave, whereupon 
he left the garage (Ir. 31). After her assailant left, the 
prosecutrix went back to her home and informed her family that 
a man had been "bothering" her (Tr. 32). Without notifying the 
police (Tr. 66), the prosecutrix and certain members of her 
family returned to the garage (Tr. 32), to find the police 
already there (at the garage) (Tr. 32). In response to police 
questioning, the prosecutrix asserted she could not describe her 
assailant, though she did state that he had a scar on his face, 
under his eye (Tr. 62-63). 


3. January 1, 1966: ’ Description at Police Headquarters. 
Four days later, on January 1, 1966, at Police Head- 


quarters, the prosecutrix and her brother participated in - 
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describing the rape suspect to a policeman who put together a 
composite drawing (Tr. 33-35). Consistent with her frank 
admission that she could not describe her assailant (Tr. 63, 
199; Deft's. Exh. 1), her brother supplied most of the 
description of "the passerby" to the police officer preparing 
the composite (Tr. 34, 86). It is critical to emphasize that 
the prosecutrix's brother only saw "the passerby" not the 


prosecutrix's assailant, and therefore he and the police 


necessarily relied entirely on the statements of the prosecutrix 


that because of the similarity of appearance, she thought "the 


passerby" and her assailant were one and the same person. 


4. March 29, 1965; Preliminary Hearing.and identification. 
Approximately three months after the assault, on 
March 29, 1966, the prosecutrix and her mother were brought by 
the police (Tr. 104) to the Court of General Sessions, and 
directed to a seat in a courtroom (Tr. 56). Seated in a differ- 
ent section of the same courtroom was the appellant (Tr. 56-57). 
After sitting for’ an unstated duration, the prosecutrix was 
asked several times by a police officer if the appellant was 
her assailant, to which she responded by shaking her head and 
stating she was not sure (Tr. 57-58). Ultimately, the police 
officer walked the prosecutrix to within two feet of the 
appellant, at which point she identified him as her assailant 
(Tr. 58). There is nothing in the record to indicate that any 


"line-up" or anything resembling a "line-up" was ever 
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held.* Thereafter, the prosecutrix was taken to a different 
courtroom where the preliminary hearing in the instant case 
was held (Tr. 59). During the examination at the preliminary 


hearing by appellant's court-appointed counsel, Mr. Timberlake 


(Tr. 155-156), the prosecutrix stated that her assailant had 


a scar on his face (Tr. 59-60). 


5, November 2, 1966; Trial of Appellant. 

At trial, the prosecutrix identified the appellant 
as her assailant, while at the same time she asserted that 
she had never before seen his attorney, Mr. Timberlake 
(Tr. 41-42), the lawyer who had examined her in a lighted 
courtroom at the preliminary hearing (Tr. 155-156). Although 
the prosecutrix's brother was not present at the preliminary 
hearing, he did testify for the prosecution during appellant's 
trial in November 1966. He stated that appellant was "the 
passerby" he had seen only once before in his life at’ approx- 
imately 8:30 p.m. on December 28, 1965 (Tr. 94), under the 
circumstances described in Part 1, supra.** The brother 
included in his description of "the passerby" the fact that the 


EE EEEnSnnGIREEEEEEEEEenet 


* See discussion infra relating to the serious dangers and 
weaknesses inherent in an identification which is not: based 
upon a lineup at which the accused is represented by counsel. 


**It should be noted that the brother of the prosecutrix 
testified, on rebuttal,that on June 23, 1966, he picked a 
1963 photograph of appellant from a batch of photographs shown 
him by the police, indicating he believed appellant was "the 
passerby" (Tr. 210-212, 218). 
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latter had a scar under his eye (Tr. 93). It should be 
emphasized here that the one unalterable and unusual detail 
connecting the prosecutrix's description of her assailant 
with her brother's description of "the passerby" is a scar 
under the eye. Both the prosecutrix and her brother testi- 
fied about such a scar (Tr. 60, 62-63, 68-69, 93). In addi- 
tion to the fact that appellant does not have a scar anywhere 
on his face, the prosecutrix's brother testified, after look- 
ing at appellant in the court room, that it did not appear 

to him that appellant had a scar (Tr. 95). 

Finally, at the close of the prosecution's case, 
appellant's counsel moved for a directed verdict on the 
grounds that the prosecution had failed to offer corroborating 
evidence that appellant was the prosecutrix's assailant, and 
that insufficient ‘evidence appeared in the record to establish 


a prima facie case as to the identification of appellant as 


the prosecutrix's assailant (Tr. 131-132). After the trial, the 


Court reserved judgment on the motion made by appellant's 
counsel (Tr. 139)$ appellant testified in his own behalf, 
completely denying guilt and asserting his innocence (Tr. 140- 
150). Following rebuttal testimony, the Court gave its charge 
and the jury ultimately returned a verdict of guilty. There- 
after, appellant'sscounsel renewed, in writing, the motion 


for acquittal, which was denied. However, upon subsequent 
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motion, the District Court granted appellant leave to appeal. 


Rule 29: 


STATUTES AND RULES INVOLVED 


i 


Federal Rules of Criminal Procedure, 18 U.S.C., 


"Rule 29. Metion for Judgment of Acquittal 


(a) Motion Before Submission to Jury. Motions 
for directed verdict are abolished and motions 
for judgment of acquittal shall be used in their 
place. The court on motion of a defendant or of 
its own motion shall order the entry of judgment 
of acquittal of one or more offenses chargec in 
the indictment or information after the evidence 
on either side is closed if the evidence is in- 
sufficient to sustain a conviction of such offense 
or offenses. If a defendant's motion for judgment 
of acquittal at the close of the evidence offered 
by the government is not granted, the defendant 
may offer evidence without having reserved the 
right. 


(b) Reservation of Decision on Motion. If a 
motion for judgment of acquittal is made at: the 
close of all the evidence, the court may reserve 
decision on the motion, submit the case to the 
jury and decide the motion either before the jury 
returns a verdict or after it returns a verdict of 
guilty or is discharged without having returned a 
verdict. 


(c) Motion After Discharge of Jury. If the 
jury returns a verdict of guilty or is discharged 
without having returned a verdict, a motion: for 
judgment of acquittal may be made or renewed within 
7 days after the jury is discharged or within such 
further time as the court may fix during the 7-day 
period. If a verdict of guilty is returned the 
court may on such motion set aside the verdict .and 
enter judgment of acquittal. If no verdict is 
returned the court may enter judgment of acquittal. 
It shall not be -necessary to the making of such a 
motion that a similar motion has been made prior to 
the submission of the case to the jury. As amended 
Feb. 28, 1966, eff. July 1, 1966." 
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28 U.S.C. §1291: Final decisions of district courts 


"The courts of appeal shall have jurisdiction 
of appeals from all final decisions of the district 
courts of the United States, the United States 
District Court for the District of the Canal Zone, 
the District Court of Guam, and the District Court 
of the Virgin Islands, except where a direct review 
may be had in the Supreme Court. June 25, 1948, 
c. 646, 62 Stat. 929; Oct. 31, 1951, c. 655, §48, 
65 Stat. 726; July 7, 1958, Pub. L. 85-508, §12(e), 
72 Stat. 348." 


D.C. Code §22-2801 Definition and penalty. 


"Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
Fhat in any case of rape the jury may add to their 
verdict, if it be guilty, the words with the death 
penalty,’ in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. (Mar. 3, 
1901, 31 Stat. 1322, ch. 854, §808; April 19, 1920, 
41 Stat. 567, ch. 153; Jan. 30, 1925, 43 Stat. 798, 
ch. 115, §1.5" 


STATEMENT OF POINTS 


ee 


1. The District Court erred in refusing to grant 
defendant’s motion for a directed verdict at the close of the 


prosecution's case, as the prosecution utterly failed to present 


corroboration (specific or general) of the prosecutrix's identi- 


fication of the appellant as the perpetrator of the rape. 


2. The District Court erred in refusing to grant 
defendant's motion for a directed verdict at the close of the 


prosecution's case, as the prosecutrix's uncorroborated 
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identification of the appellant as the perpetrator of the 
rape was not positive, convincing or based on adequate 


opportunity to observe. 
SUMMARY OF ARGUMENT 


it~ The prosecution's case contained no evidence which 
could be considered as corroborative of the prosecutrix's 
uncertain identification of appellant as the individual 

who attacked her. The prosecutrix identified her assailant, 
whom she did not know, as someone she had seen for the first 
time in her life as a passerby, approximately one hour 
earlier while in the company of her brother on the night she 
was raped. The only other evidence offered by the prosecution 
on the subject of identification of appellant was the prose- 
cutrix's brother's testimony that the passerby he saw, while 
in the company of the prosecutrix, was appellant. However, 


this does not amount to corroboration of the prosecutrix's 


testimony that her assailant is the passerby she had seen 


earlier while with her brother, or that her assailant is the 
appellant. Clearly, only the prosecutrix's uncorroborated 
testimony places the appellant at the scene of the rape 

between 9:30 p.m. and 10:00 p.m. on December 28, 1965. 

Therefore, in response to defendant's timely motion at the 

close of the prosecution's case, the District Court should 
have.entered a judgment of acquittal. Franklin v. United States, 
infra. 
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IL. Although it may be that corroboration of a prosecutrix's 
identification of her assailant in a rape case is unnecessary 
if her identification under certain circumstances is found to 
be positive, convincing, and based on adequate opportunity to 
observe, such is not the instant case. In the instant case, 
the prosecutrix's original description of her assailant (as 

a man with a scar on his face) did not fit the appellant. 

In addition, she was uncertain at the time she originally 
identified appellant as her assailant. Finally, she admittedly 
did not get a good look at her assailant at the time she was 
assaulted, and her identification of appellant as the perpe- 
trator of the rape was clearly not based on an adequate oppor- 
tunity to observe. Thus, the facts in the instant case do not 
fit within the exception to the requirement that there be 
corroboration of the prosecutrix's identification of her 
assailant as the perpetrator of the rape. Thomas v. United 


States, infra. 


ARGUMENT 
I. 


The prosecution utterly failed to specifically 
corroborate the prosecutrix's identification 


of appellant as the perpetrator of the rape. 


The government presented absolutely no evidence 


which could be considered as specific (or even general) 


corroboration in the instant rape case of the prosecutrix's 


identification of appellant as her assailant. Consequently, 
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the trial Court should have entered a judgment of acquittal 


at the close of the government's case in response to defendant's 
timely motion.* | 

The question of corroboration of identification in 
a rape case was carefully considered in a recent decision 
of this Court. In Franklin v. United States, 117 U.S. App. 
D.C. 331, 330 F.2d 205 (1964), this Court reversed William 
Franklin's conviction on an indictment charging rape; because 
the prosecution's case did not contain the requisite corrobora- 
tion of the prosecutrix's identification of Franklin as one of 
her assailants.** In Franklin, the prosecutrix ". we testi- 
fied that she . . . had seen Franklin on several occasions 
prior to the assaults."*** (330 F.2d at 206.) Clearly, there- 


fore, in Franklin the prosecutrix was not in doubt as to who 


* Counsel for defendant made his motion at the close of 
the government's case (Tr. 131-132). ". . . Rule 29(a) of the 
Federal Rules of Criminal Procedure provides that a motion for 
judgment of acquittal must be granted 'after the evidence on 
either side is closed if the evidence is insufficient to 
sustain a conviction.'" Cephus v. United States, 117 U.S. 
App. D.C. 15, 324 F.2d 893 1963). 


** As noted in the first footnote in United States v. 
Carrell, 231 F. Supp. 724, 724-25 (D.C. Cir. 1964), a companion 
case to Franklin, ". . . hereafter corroboration of the prose- 
cutrix's testimony generally will not be sufficient,; but there 

ust be specific corroboration of her identification of the 


mn 
perpetrator of the rape." [Underlining added. 


*x¥* Actually, an examination of the transcript in Franklin 
reveals that in response to the question of whether she had 
seen William Franklin prior to the night of the assault, the 
prosecutrix replied, "Yes, many times." (P. 125 of transcript 
of testimony in Eranklin. 


William Franklin was, though prior to the rape she did not 
know him by name. 

In other words, in Franklin, this Court reversed 
because of the absence of specific corroborating evidence of 
the prosecutrix's testimony that Franklin had in fact been 
one of her assailants. The question of whether Franklin was 
a person whom she had seen before and could therefore 
recognize was not in doubt. Conversely, in the instant case 


the question of whether the prosecutrix had seen her assail- 


ant before and could therefore recognize him was (and is) 


very much in doubt. 

In order to understand the differences and similari- 
ties between Franklin and the instant case, they have each 
been briefly outlined below: 

(1) The Franklin Case: 

Prosecutrix testified: 
(a) While with my escort in an automobile 
Messrs. F, C and P attacked me,* while 
B held my escort. 
(b) Mr. F. is William Franklin, whom I 


had seen before many times, though 
I did not previously know him by name. 


Prosecutrix's escort (who was with her at 
the time of the attack) testified: 


* In Franklin, as in the instant case, the prosecutrix was 
initially unsure about her identification of Franklin as one 
of her assailants. 


(a) I recognize Messrs. B and P as 
being present and participating 
at the time and place the prose- 
cutrix was raped. 


(b) I am unable to say whether Mr. F, 
William Franklin, was present. 


Other Evidence: The fingerprints of Messrs. C 
and P were found on the automobile. 


Determination of Court of Appeals: (At this 

time C had not appealed. However, the convic- 
tions of B and P were affirmed, as the prose- 
cutrix's testimony on their identification as 
participants was corroborated by the testimony of 
the prosecutrix's escort, who was an eye-witness. 
The conviction of Mr. F, William Franklin, how- 
ever, was reversed and remanded because of the 
government's failure to specifically corroborate 
the prosecutrix's identification of William 
Franklin as one of her assailants. It should be 
reiterated that the prosecutrix's escort was 
unable to say whether Franklin was present. 
Moreover, no corroboration was offered or neces- 
sary to support the prosecutrix's testimony that 
she had seen William Franklin before the incident, 
and/or was able to recognize him on sight. 


(2) The Instant Case: 
Prosecutrix's brother testified: 


(a) At about 8:30 p.m. on December 28, 1965, 
while in the company of my sister (the 
prosecutrix) I saw a "passerby" on the 
street. 


"The passerby" is the same man as appellant. 
The first timé I. $aw "the passerby" was on 
December 28, 1965, and the second time was 
in this courtroom, today, November 2, 1966. 


Prosecutrix testified: 


(a) At about 8:30 p.m. on December 28, 1965, 
while in the company of my brother (above) 
I saw a "passerby" on the street. 
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(b) Approximately one hour later, on 
December 28, 1965, while alone, 
my assailant took me to a garage 
and raped me. 


While being attacked in the garage 
by my assailant, Messrs. A and B 
passed by and shined a flashlight 
into the garage, then my assailant 
scared them away.* 


(d) I believe my assailant, "the passer- 
by," and appellant are all one and 
the same. 

The obvious similarity between the two cases is that 


in neither does the prosecution's case contain even a shred of 


relevant and/or material evidence specifically corroborating 


the prosecutrix's testimony that the appellant participated in 
the perpetration of the rape. In Franklin, the prosecutrix's 
escort, who was an eye-witness, was unable to identify William 
Franklin as being present during the perpetration of the crime. 
In the instant case, there were two eyewitnesses who apparently 
were also unable to give an identification helpful to the 


prosecution's case, as they were not called as witnesses. 


—— —— — 


* A police officer testified that two men, presumably Messrs. 
A and B, were questioned, but hearsay statements indicated that 
although they saw a man leaving the alley, they could not describe 
or identify that man (presumably the rapist). (Tr. 110, 113-114.) 
The prosecution did not call Mr. A or Mr. B as a witness, and 
neither testified in the instant case. 


**The details and circumstances relating to the prosecutrix's 
identification and opportunity to observe her assailant will 
be treated separatehy, infra, in. part II of the:Argument 
contained in this brief. 


Apparently, the existence of the brother's testimony 
in the record in the instant case confused the Court below on 
the question of corroboration.* The testimony of the prose- 
cutrix's brother clearly does not amount to corroboration 
(either circumstantial or direct) of the prosecutrix's testimony 
that appellant was her assailant, or that the latter and "the 
passerby"are one and the same. Only the prosecutrix's testimony 
places appellant at the scene of the crime at the relevant time, 
and the only potential witnesses who might have identified her 
assailant were not called by the government. In sum, we have a 


wholly uncorroborated identification, which rendered the govern- 


ment's case insufficient to go to the jury.** Franklin v. United 


States, supra. 


*When the brother testified in Court for the government more 
than ten months after the night of December 28, and stated that 
"the passerby" and appellant were the same person, the circum- 
stances were such that it would have been difficult for him to 
pick out anyone else (Tr. 193). 


**Aside from the prosecutrix's testimony, the prosecution 
offered absolutely no evidence, direct or circumstantial, 
which would indicate that appellant was near the scene of the 
crime at or about 9:30 p.m. - 10:00 p.m. on December 28, 1965. 


Il. 


The prosecutrix's identification of appellant 
as her assailant was neither positive, nor 
convincing, nor based upon an adequate oppor- 


tunity to observe. 


In Walker v. United States, 96 U.S. App. D.C. 148, 
223 F.2d 613 (1955), the majority opinion contained the 
following summary statement: 


We og ee prosecutrix's] identification of 

. . (Walker] was positive and unchallenged. 
Indeed it is entirely reasonable to expect 
that she would never forget him, under the 
circumstances narrated, after riding the 
lighted streetcars [with him] for some thirty 
minutes, and then being attacked, as has been 
described. . ." (223 F.2d at 618) 


Ending with a specific note to "compare" the Walker 
case, the Court in Franklin asserted: 


",. . . Perhaps, in the circumstances of a parti- 
cular case, a convincing identification by the 
complaining witness based on adequate opportunity 
to observe need not be further corroborated, but 
this is not such a case. Compare Walker v. United 
States, supra. . ." (330 F.2d at 209.) 


Recently, in George W. Thomas v. United States, U.S. 


App. D.C., Docket No. 20,287, decided May 4, 1967, this Court 


adopted as its holding the above-quoted dictum from Franklin, 
thereby creating an exception to the rule that the prosecution's 
case must contain specific corroboration of a prosecutrix's 
identification of her assailant in a rape case. Consequently, 


the facts and circumstances in the instant case will be examined 


and compared with those in Thomas, in order to demonstrate 
that the Thomas exception cannot properly be applied in the 


instant case. 


A. In the instant case, the prosecutrix's identification of 
appellant as her assailant was not "positive" or "convinc- 


ing." 
In both the Walker case* and the Thomas case, 


the prosecutrix was "positive" and "convincing." 


* The Walker case actually indicates that to be "convincing," 
an identification by a prosecutrix in a rape case must not only 
be "positive," but also "unchallenged." It is submitted that 
any requirement that an identification be "unchallenged" would 
probably be inapposite as it seemingly would depend on the 
accused taking the witness stand and specifically denying 
participation in various events relating directly and/or 
indirectly to the rape. In other words, an essential part of 
one of the two elements ("convincing identification" which is 
"based on adequate opportunity to observe") which under certain 
circumstances might be considered as an alternative or exception 
to the need for corroboration of a prosecutrix's identification, 
may not properly require that an accused testify in order to 
present a "challenge" to the prosecutrix's identification. The 
law is that the prosecution's case alone must contain the 
requisite corroboration, and thus it appears axiomatic that any 
exception to or substitute for corroboration must also rely 
solely on the prosecution's case. (Franklin, supra, 330 F.2d 
at 208.) However, assuming Walker may be interpreted to mean 
that one accused of rape may voluntarily take the witness stand 
and destroy an otherwise "convincing" identification by denying 
complicity in those parts of the crime about which he is 
questioned, the appellant in the instant case did just that. 

As contrasted with Walker, the appellant in the instant case 
responded directly to all questioning. More significantly, he 
specifically denied accosting the prosecutrix on the street 
and/or having sexual intercourse with her (Tr. 142). Clearly, 
the presumed standard set forth in Walker has been satisfied, 
as the prosecutrix's identification of appellant was not 
"unchallenged," and, therefore, apart from the considerations 
in the text above, her identification may not be considered 
"convincing." Because the circumstances of the instant case 
demonstrate that, as in Franklin, the prosecutrix's identifica- 
tion was not "convincing," the need for corroboration of the 
appellant's identification has not been displaced. 
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In Thomas, ". . . [t]he girl positively identified 


the appellant as her assailant the next day... -"(Slip. 
opinion, p. 2; "the next day" refers to the "day following 
the crime," Slip. opinion, p. 4.) The majority opinion in 
Thomas noted thereafter: 

"This is not a case where the prosecutrix 

admittedly was unable to see the accused's 

face fully during the assault and was un- 

certain at the time she made the original 

identification. Nor is it a case where the 

victim's original description of her assail- 

ant did not fit the man whom she subsequently 

identified...." (Slip. opinion, p. 4.) 

With the foregoing in mind, contrast the facts in 
the instant case, in which the prosecutrix was anything but 
"positive." Initially, on December 28, 1965, after she had 
been assaulted, she told the police that she could not describe 
her assailant at all (Tr. 63, 199; Deft's Exh. 1). Thereafter, 
the same night, she did describe her assailant, including in 
her description the fact that he had a scar on his face (arse 


63-64). Appellant does not have a scar on his face (Tr. 60, 


95). Obviously, ". . .[this] is . . . a. case where the victim's 


original description of her assailant did not fit the man whom 
she subsequently identified." 

Three (3) months after the night she was assaulted, 
the prosecutrix identified appellant in a courtroom to which 


she had been sent, and in which appellant was also seated, 


albeit inside a rail.* With regard to this identification 
of appellant by the prosecutrix (in the courtroom, as contrasted 
with a "line-up") on March 29, 1966, she testified (on cross- 
examination) as follows: 
"Q Now Angeline, there came a time when the 

police officer asked you if that is the man, 

did there not? 

Well, I told him that was the man. Well, first 

I wasn't too sure. 

At first you weren't too sure? 

Yes. 

And as a.matter of fact, didn't the police 

officer ask you several times, and didn?t you 

shake your head several times? 

Yes. 

And tell him you weren't sure? 

Yes. 

And as a matter of fact, you didn't actually say 

it was the man until you had walked up to a 

distance of about two feet, is that correct? 


A Yes. ** 


(Tr. 57-58.) 


LS 


* See Stovall v. Denno, 388 U.S. 293, 302 (1967), in which 
the Supreme Court noted, ". . . The practice of showing suspects 
singly to persons for the purpose of identification, and not 
as part of a lineup, has been widely condemned. . . ." 


**The types of dangers discussed in United States v. Wade, 


388 U.S. 218 (1967), may exist insofar as the instant pretrial 
identification is concerned. 
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Again, paraphrasing Thomas, "[t]Jhis is . . . a_case 


where the prosecutrix. . -was uncertain at the time she made 
the original identification." 

Euphemistically speaking, the prosecutrix's identi- 
fication of appellant in the instant case was neither "posi- 
tive" nor "convincing." In addition, the record indicates 
that even if the instant prosecutrix's identification of the 
appellant had been "positive" in the ordinary sense of the 
word, it would still not have been "convincing" to a reasonable 
man. 

The uncontroverted facts are that at the preliminary 
hearing in the instant case, on March 29, 1966, then counsel 
for appellant, Mr. Timberlake, questioned the prosecutrix 
(Tr. 155-156). At the outset of his cross-examination on 
November 2, 1966, appellant's trial, Mr. Timberlake asked the 
prosecutrix the following questions: 

Have you seen me before today? 
Before today? No. 
You have never seen me before today? 


€ 
No. 


No. 
Miss Hunt, you said you remember testifying up 
at the Court of General Sessions back in March? 


Yes. 


Q Did you see me then? 
A I don't think I have ever seen you." 
(Tr. 41-42.) 
It is submitted that the question of whether an 


identification is "positive" and/or "convincing" may not be 


* 
examined in a vacuum. Where, as in the instant case, the 


prosecutrix by her own testimony has cast serious doubt 

upon her ability to identify someone whom she clearly had 

an adequate opportunity to observe, her identification of her 
assailant based on a lesser opportunity to observe should be 


considered "unconvincing" as a matter of law. 


B. The prosecutrix's identification of appellant as her 
assailant was not based upon an adequate opportunity 


to observe. 


In Thomas, 


", , . the complainant-victim left her home at 
about 8:30 in the evening in mid-February to 

walk half a dozen blocks to visit a school girl 
friend. Halfway there she was accosted by ‘Thomas, 
who told her he went to the same school she attended. 
He seized her wrist, threatened her, and caused 
her to sit with him on a nearby ledge. After 
several minutes' conversation, when she arose 

to go, he grabbed her, forced her to a nearby 
playground, and raped her." [Underlining added. ] 
(Slip. opinion, p. 2.) 


The majority opinion in Ihomas concluded, 


", , . Nothing appears which casts doubt upon 

her testimony that she had abundant and unfettered 
opportunity to observe the accused prior to the 
crime. Her good character and credibility were 
unscathed by rigorous and extensive cross examin- 
ation. 


We think the facts here presented were 
sufficient to send the case to the jury." 
(Slip. opinion, p. 4.) 
Contrast the facts in the instant case with those 
in Thomas. 
On direct examination of the prosecutrix, the record 
in the instant case reads as follows: 
Q Did there come a time that evening {December 28, 
1965], say, about 9:00, 9:30, between those hours 
in the evening, same night, you had occasion to 
go out in the street. . .? 
A Yes. 
(He. AE) 


x * *& & & KF 


[The prosecutrix was then on an errand, headed for 


a local drugstore (Tr. 28-29).] 

She continued: 

A Well, I went on into the store and when I came 
out I went to the mail box to mail a letter and 
then I crossed over and started to walk back up 
R Street and as I approached the alley he [her 
assailant] stopped me. 

(Tr. 30.) 


Sar tar * x * %* *¥ 


Q Did you have any conversation with him? 


Well, he asked me did I have two nickels change 
for a dime. I didn't say anything to him. i 
tried to walk around him. He caught me by the 
neck and dragged me in the alley. He said shut 
up. So I didn't try to scream or ameNlne- 

Were you frightened at the time? | 

Yes. 

What happened? 

He dragged me in the alley. He took me into the 
garage. I don't think it had a door or anything. 


You are rushing your words together. I am not 


gure everyone can hear you as clearly as they 


might. Are you nervous? 

Not really. 

Going [sic., go on?] slowly. 

He took me to this garage but he didn't close the 
door or anything so I don't think anybody << 
anybody was using the garage. I think it was a 
vacant one. And he put me against the wall and 
pulled up my skirt, pulled down my pants, and put 
himself in me. Then he told me to hug neon. I did. 
We laid on the ground and he got on top of me. 
Two men came down and they had flashlights and 
they flashed the light in. He jumped = and 


hollered something to them and came back and 
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pulled up my panties and pulled down my skirt 
and told me to stay there. 

He offered me some money. I didn't want any 
money. He said he wouldn't hurt me. I was so 
frightened when he left, I ran off. 

Did you go right home? 

Yes. 

Who was there when you got home? 

My mother and father, sisters and brothers. 
What was the lighting in the garage, the place 
where he attacked you? 

Well, it wasn't very good lighting. 

[Underlining added.] (Tr. 30-32.) 

When you were in the garage, Angeline, were you 
able to get a good look at the man's face at that 
time? 


No. 


{Underlining added.] (Tr. 40.) 


cross-examination of the prosecutrix the record 
reveals: 
Q Now, am I correct in remembering your previous 
testimony that at the time of the attack you didn't 
get_ much of a look at the man who attacked you, 


is that correct? 


Yes. 
[Underlining added.] (Tr. 51.) 
* * * * * * * 
Now exactly where was it on the street that he 
confronted you at this particular time? 
Well, it was beside this house. It was right 
between the alley and the house. 
(Tr. 52.) 


* * * &* &* & 


How far down into this alley is this garage [where 


the actual rape occurred]? 
Not too far down. 
Can you state it in relation to something here 
in the courtroom or is it further from the 
distance here in the -- the length of the courtroom? 
I'm not sure. 
Would it be as far as from where you are sitting 
to where I am now standing? 
I think it is. I'm not sure but I think it would 
be right there. 

Q You think it would be this far? 

A Yes. 

MR. TIMBERLAKE: May the record reflect that I am 

standing at the rail to the spectators seats? 


THE COURT: All right. 


-27- 


BY MR. TIMBERLAKE: 

Q. Now as he dragged you that distance, did he drag 
you or did you walk or just exactly what happened? 
I was walking. 

You were walking? 

Yes. 

He was behind you still? 


Yes, with his arm around my neck. 


With his arm around your neck? 
Yes. 
Then you went into the garage? 


Yes. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Were there -- there were no lights in the garage, 
were there? 

No. Nothing but the lights shining from the street 
lights in the alley. 

In the alley? 

Yes. 

Where was the street light in relation to the garage? 
I_am not so sure about that. 

Was it at the top of the alley or down inside the 
alley someplace? 


It was down inside the alley. 
Inside the alley? 


Yes. 


What kind of a street light was this? 


A normal street light. 


A normal street light? 
Yes. 
Just an electric light bulb, it wasn't one of these 
really, really bright ones? 
No, it wasn't bright. 
Was that the nearest street light when the man 
accosted you at the mouth of the alley? 
Yes. 

. When he accosted you at the mouth of the alley, was 
he facing the street light or were you? 


Well, neither one of us. 


[Underlining added.] (Tr. 53-55.). 


redirect examination: 

Now, during the time -- at what point did you believe 
that there was a scar on the man who had attacked yu? 
Well, when I opened my eyes and seen him I seen a 
line on his face. 

A line on his face? 

Yes. 

And where was that? 

In the garage. 

In the garage. 

And was it, how would you describe it? Light, 


dark, or medium inside that garage? 
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Well, where we were it was dark. 
Were there a lot of shadows in there? 
I don't know. 
Where did this line that you say you saw appear, 
what portion? 
Under his eye. 
This way? 
Right there. 
Like that. All right. 
That was the only time you thought you saw this, 
is this correct? 
Yes. 
At the time this was going on when he had you on 
the floor, were you upset? 
Yes. 
* * KH ue He I * 
Crying in the garage? 


No. 


[Underlining added.] (Tr. 68-69.) 


recross examination: 

Now, in relation to the garage opening, where was 
the street light, can you recall? 

No. 

Could you look directly at the light such as you 
would look up to that light at any time during this 


attack? 


Where I was standing against the wall the light 
was facing me but the light bulb itself wasn't. 
The light bulb itself was not visible? 

Yes. 7 

When you were lying down, was the Light bulb 
visible? : 

No. 

So that there was no direct light shining in_to 
where you were, is that correct? | 

And it is at that point you say you saw the scar? 
Yes. | 

Yes? 

Yes. 

Did this scar appear to be new or old? 

An old scar. | 


An old scar? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Yes. 
[Underlining added.] (Tr. 73-74.) © 
Clearly, the prosecutrix's identification in the 
instant case was not "based on adequate opportunity to observe." 
Once again paraphrasing Thomas: | 
"This is . . . a case where the prosecutrix 
admittedly was unable to see the accused's face 
fully during the assault. . . .The circumstances 


in this case . . .[maximize ocr danger of mistake 
in the girl's identification. Moreover, ‘the 
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prosecutrix admittedly did not have an] 

abundant and unfettered opportunity to observe 
the accused prior to the crime, and she [did not] 
positively identify him [at all, and only identi- 
fied him with uncertainty three months after]. . 
the crime... ." 


Summarizing briefly, it would be difficult to imagine 
a set of circumstances in which the danger of an erroneous 
identification was stronger than in the instant case. 

As noted by the Supreme Court in United States v. 
Wade, 388 U.S. 218, 228 (1967): 


"The vagaries of eyewitness identification are 
well-known; the annals of criminal law are rife 
with instances of mistaken identification. 

Mr. Justice Frankfurter once said: ‘What is the 
worth of identification testimony when uncontra- 
dicted? The identification of strangers is 
proverbially untrustworthy. The hazards of such 
testimony are established by a formidable number 
of instances in the records of English and Ameri- 
can trials. These instances are recent - not due 
to the brutalities of ancient criminal procedure.' 
The Case of Sacco and Vanzetti 30 (1927). 


Sporchard, Convicting the Innocent; Frank & 
Frank, Not Guilty; Wall, Eye-Witness Identifi- 
cation in Criminal Cases; 3 Wigmore, Evidence 
§786a (3d ed. 1940); Rolph, Personal Identity; 
Gross, Criminal Investigation 47-54 (Jackson ed. 
1962); Williams, Proof of Guilt 83-98 (1955); 
Wills, Circumstantial Evidence 192-205 (7th ed. 
1937); Wigmore, The Science of Judicial Proof 
§§ 250-253 (3d ed. 1937.)" 


CONCLUSION 


As clearly demonstrated above, the prosecution's 
case does not contain corroboration of the prosecutrix's 
identification of appellant as her assailant. Moreover, 
the prosecutrix's identification of appellant was not 
positive or convincing, and it was not based on an adequate 
opportunity to observe. Therefore, because the Court below 
failed to grant defendant's timely motion and enter a judg- 


ment of acquittal for the defendant, this Court should reverse 


the judgment below and enter a judgment of acquittal. 


Respectfully submitted, 


/s/ Warren E. Baker 
Warren E. Baker 


Counsel for Appellant 
(Appointed by this Court) 


Dated: October 2, 1967 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,712 


TYRONE FREDERICK DADE, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 8, 1966 an indictment was filed charging ap- 
pellant Tyrone F. Dade with carnal knowledge in viola- 
tion of 22 D.C. Code § 2801. Trial by jury was com- 
menced before Judge Gasch on November 2, 1966 and a 
verdict of guilty as charged was returned on November 
3, 1966. Appellant was sentenced to 3 to 10 years on 
December 16, 1966. On January 4, 1967 notice of ap- 
peal from the denial of an oral motion for judgment of 
acquittal was filed. 

The facts elicited at trial reveal that appellant dragged 
the complainant, a 14% year old girl named Angeline 


(1) 


2 


Mary Hunt, down an alley and into a garage near 16th 
and R Streets, N.W., where he committed carnal knowl- 
edge upon her. As appellant, in the instant appeal, pri- 
marily argues that the government did not present suffi- 
cient corroboration of the complainant’s identification of 
appellant as the perpetrator of the crime, the full details 
pertaining to the instant case and specifically relating to 
identification of appellant with the crime are set forth 
below in chronological order as they evolved at trial. 


(1) The First Encounter 


The complainant, Angeline Mary Hunt, who was 15 
years old at the time of trial, testified that on December 
28, 1965 at about 8:30 p.m., as she and her brother were 
walking from a neighborhood laundry near 15th & H 
Streets, N.W., her attention was drawn to a “strange 
man,” later identified as appellant, who was spotted a 
short distance away on 15th Street (Tr. 23). She imme- 
diately called her brother’s attention to appellant who was 
first observed on the same side of the street “moving 
around” in one spot as if “to keep warm” (Tr. 23-25). 
He had long hair that “was sticking up from under his 
cap” (Tr. 23), and wore a jacket with tight sleeves (Tr. 
24). There were “few if any other people in the street” 
at this time (Tr. 45). The street was lighted (Tr. 25). 
Complainant testified that appellant then crossed over to 
the other side of 15th Street and immediately crossed 
back to the side she and her brother were on (Tr. 24- 
25). As appellant walked towards them and passed by, 
complainant was able to see him at a distance of approxi- 
mately six feet (Tr. 25-27, 47). She again noticed the 
long and unruly hair with the cap and jacket with tight 
sleeves (Tr. 26, 27). 

The testimony of Clifford Gregory Hunt, the brother of 
the complainant, corroborated in detail the reflections of 
the complainant as to the first encounter with appellant 
on 15th Street (Tr. 76-98). He testified that he was able 
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to get a good look at appellant’s face when he passed him 
and his sister on the street (Tr. 81). He observed what 
seemed to be “pock marks on his face” and his chin (Tr. 
84, 85). He observed the cap and green “Army-type” 
field jacket (Tr. 82) and appellant’s “long and stringy 
like” hair (Tr. 88). 


(2) The Attack 


The complainant testified that after reaching home 
following the walk from the laundrymat with her brother, 
she went out again, this time alone, to get some ice cream 
and a book for her oldest sister at a neighborhood drug- 
store (Chastleton Drug Store). This was at approxi- 
mately 9:00 or 9:30 p.m. (Tr. 28). She testified that as 
she walked to the drug store, she first observed appellant 
walking up the street toward her on the opposite side of 
the street. He then crossed over to her side of the street 
and went into either a driveway or the Chastleton Hotel 
(Tr. 29). The complainant testified that she observed 
that he still wore the cap (Tr. 29). At this point, she 
was sure that it was the same man she had observed 
approximately two hours before with her brother on the 
sidewalk (Tr. 29, 30, 48). 

As she emerged from the drug store, she testified that 
she went across the street and started to walk back up 
R Street when she was stopped by appellant (Tr. 30). 
At this point, she testified that she and appellant were 
“face to face” at a distance of approximately two feet 
(Tr. 51-52). The street was lighted (Tr. 54-55). Again 
she recognized appellant as the passerby seen earlier with 
her brother (Tr. 30). Complainant testified that when 
she tried to walk around him he caught her by the neck 
and dragged her down an alley, located directly across 
from the Chastleton Hotel, and into a vacant garage (Tr. 
53) where he had sexual intercourse with her (Tr. 31, 
37, 38). While it was not well lighted in the garage, the 
street lights in the alley did shine into the garage (Tr. 
54). She testified that while in the garage she managed 
to see appellant’s face (Tr. 41, 68). Following the attack 
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appellant left and the complainant ran home to her par- 
ents to report the attack (Tr. 31, 33, 69). Upon return- 
ing to the garage with her brother and father, they found 
that two policemen were already on the scene* (Tr. 32). 
Complainant then was transported to D.C. General Hos- 
pital for an examination? (Tr. 32). 


(3) Description Given at Police Headquarters 


The complainant testified that on January 1, 1966, both 
she and her brother, Clifford Hunt, went down to police 
headquarters where they supplied Sergeant DeMilt with 
a description of appellant (Tr. 38-35, 50-51). Resultant 
of the description supplied by both the brother, as he had 
observed appellant passing on the sidewalk, and the com- 
plainant, as she observed appellant, first on the sidewalk 
while walking with her brother and later during the 
struggle and attack, the police made a composite drawing 
of appellant® (Tr. 33-35, 50-51, 70, 85-87, 117-124, 127- 
130). The testimony of Clifford Hunt and Sergeant De- 
Milt corroborated the complainant’s reflections of this 
meeting at police headquarters. 


(4) The Arrest 


Officer Thomas P. Reilly testified that on March 28, 
1966, he arrested appellant on a separate charge* at his 


1 Complainant testified that during the attack two men with 
flashlights, who she could not clearly see, stepped just inside the 
garage and left (Tr. 31, 66). These two men shortly thereafter 
saw a man whom they could not identify leaving the garage. At 
the trial these two men were identified as Brad Campbell and 
Alan Katz (Tr. 116). Officers William Holden and Thomas Reilley 
then reported to the scene following a police dispatch (Tr. 111-116). 


2 The results at that examination were subsequently placed into 
evidence at trial (Tr. 75). 


3 This composite was placed into evidence at the trial (Tr. 123). 


+ Appellant was arrested for indecent exposure on March 28, 
1966 (Tr. 184) and identified the next day by Angeline Hunt at 
General Sessions as the man who attacked her on December 28, 
1965, in the garage. 
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apartment on the 2nd floor, 1625 16th Street, N.W. (Tr. 
111). Directly behind appellant’s house is the alley and 
garage involved in the crime now at bar (Tr. 112-114). 


(5) Identification at the Court of General Sessions 


Officer James J. Maseur testified that pursuant to the 
instructions given him by Officer DeMilt he went to the 
Court of General Sessions on March 29, 1966 to meet the 
complainant, Angeline Hunt, and her mother.* The com- 
plainant testified that she first observed appellant, seated 
beside “3 to 6 men” behind the rail of the courtroom (Tr. 
89, 67), as he stared at her (Tr. 67). She identi- 
fied appellant as the same man that passed her and 
her brother on the sidewalk and later that evening 
had been her assailant (Tr. 39). Mrs. Hunt testi- 
fied that appellant had likewise come to her attention 
in the courtroom on that date because he was staring at 
her daughter “like he recognized her or something” (Tr. 
102-103). The courtroom was crowded and there were 


approximately four to five men sitting around appellant 
(Tr. 102-103). She further testified that prior to her 
daughter’s identification of appellant, the police at no time 
pointed appellant out to them (Tr. 103). Finally, Officer 
Maseur testified that the complainant first reached over 


5 Appellee submits that it is reasonable to conclude that Officer 
DeMilt directed Officer Maseur to meet the complainant and her 
mother at the Court of General Sessions only after he recognized 
that appellant, in Police Headquarters on that day, matched the 
composite picture described by complainant and her brother on 
January 1, 1966. It is pertinent to recall that Officer DeMilt was 
the officer in charge at headquarters when this composite was drawn 
up. This conclusion is supported by Officer DeMilt’s actual testi- 
mony at trial to the effect that on March 29, 1966, the day after 
appellant’s arrest, he had occasion to see appellant at Police Head- 
quarters (Tr. 124) and that he, at this time, placed before appel- 
lant a composite picture made from the description given by com- 
plainant and her brother on January 1, 1966 (Tr. 125). DeMilt fur- 
ther testified that his attention was specifically drawn to appellant’s 
very long and untidy hair, protruding beyond the outer edge of his 
ears, and the Army field jacket, with elastic around the wrist and 
sleeves, worn by appellant (Tr. 125-127). 
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and touched him mentioning that appellant was staring 
at her and then pointed out appellant (Tr. 208). Officer 
Maseur stated that he at no time pointed out the appel- 
lant to complainant. In fact, at this point, he testified 
that he had never seen or heard of Tyrone Dade (Tr. 
209). 


(6) Clifford Hunt’s Identification of Appellant at Police 
Headquarters 


Clifford Hunt, complainant’s brother, testified that on 
June 23, 1966 he went to Police Headquarters with Offi- 
cer DeMilt at which time he was shown a “batch of photo- 
graphs” (Tr. 210-11). From this batch of photographs 
he picked out the picture of appellant as the man he ob- 
served on the sidewalk with his sister on December 28, 
1965 (Tr. 211-12). He testified that at no time did any- 
one point out appellant’s picture to him before his iden- 
tification. He had not seen appellant in person since the 
encounter December 28, 1965 (Tr. 211-18). Officer De- 


Milt’s testimony corroborated Clifford’s reflections as to 
this meeting at Headquarters (Tr. 213-18). He testified 
specifically that Clifford selected appellant’s picture solely 
on his own without suggestions from the police (Tr. 215). 


(7) Identification at Trial 


At the trial itself, the complainant identified appellant 
as the same man who had passed her on the sidewalk and, 
later in the evening, sexually attacked her (Tr. 39-40). 
Clifford Hunt identified appellant in the courtroom at 
trial as the same man he saw on the sidewalk with his 
sister on December 28, 1965 (Tr. 212). Finally, Mrs. 
Hunt identified appellant at the trial as the same man 
her daughter had identified in the Court of General Ses- 
sions on March 29, 1966 as her assailant (Tr. 102). 


q 
Evidence at Trial 


Government’s Case 


The government’s case centered around the testimony 
of the complainant as is chiefly described in the above 
chronological listing of events. Clifford Hunt basically 
corroborated his sister’s testimony as to the initial en- 
counter with appellant in every detail (Tr. 76-98). Mrs. 
Elaine Hunt next testified as to her daughter’s distraught 
demeanor upon returning home to report the sexual at- 
tack (Tr. 99, 101, 106-108). She also testified as to her 
daughter’s identification of appellant in General Sessions 
on March 29, 1966 (Tr. 101-106). Officer Thomas P. 
Reilly then testified as to his reporting to the scene on 
the night of the crime (Tr. 108-111). He further testi- 
fied concerning his arrest of appellant at appellant’s 
abode adjacent to the garage and alley on March 28, 1966 
(Tr. 111-113). Officer DeMilt next testified as to the 
composite picture that was assembled at Police Headquar- 


ters on January 1, 1966 and the procedures invoked there- 
in (Tr. 117-124, 127-180). He also described his own 
encounter and recognition of appellant at Police Head- 
quarters on March 29, 1966 (Tr. 125-27). The govern- 
ment rested its direct case at this stage (Tr. 131). 


Defendant’s Case 


Following defense counsel’s oral motion for judgment 
of acquittal on the ground that the government’s case 
failed to establish sufficient corroboration of the assail- 
ant’s identification (Tr. 181-132, 186-138), and the 
Court’s decision to reserve judgment on it (Tr. 189), 
appellant was called by the defense (Tr. 140). He gen- 
erally asserted a defense of mistaken identity, testifying 
that he had never seen complainant before the latter’s 
alleged identification of him in General Sessions on March 
29, 1966 (Tr. 141). He specifically denied staring or 
looking at the complainant on that occasion (Tr. 141- 
142). On cross-examination he stated that on the night 
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of the crime (December 28, 1965) he was at home in his 
quarters adjacent to the garage and alley. He testified 
that upon hearing certain noises from his window over- 
looking the garage, he looked out and observed a patrol 
car and a crowd of people gathering around the garage 
(Tr. 143-144). He further testified that he watched for 
15 to 20 minutes from his window but did not bother to 
go downstairs (Tr. 146). Finally he denied ever seeing 
Clifford Hunt on the sidewalk on December 28, 1965 or 
at any other time (Tr. 150). Following a stipulation 
made to the jury to the effect that appellant’s trial coun- 
sel, Mr. Timberlake, was also appellant’s counsel at the 
Preliminary hearing in General Sessions on March 29, 
1966, the defense rested (Tr. 155-156). 


Government’s Rebuttal 


The government first called Officer William Holden for 
purposes of rebuttal. He testified as to complainant’s 
condition and demeanor immediately following the sexual 
attack on December 28, 1965 (Tr. 156-158). Officer 
James J. Maseur next reported the details of appellant’s 
identification by the complainant on March 29, 1966 (Tr. 
204-210). Finally, Clifford Hunt testified as to his inde- 
pendent identification of appellant from a batch of photo- 
graphs at Police Headquarters on June 23, 1966 (Tr. 
210-219). 

Following the verdict of guilty returned on November 
8, 1966, the Court, on December 16, 1966, denied both 
defendant’s oral motion for judgment of acquittal heard 
previously and taken under advisement, and written mo- 
tion for judgment of acquittal or new trial. 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2801, pro- 
vides: 


Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
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a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


SUMMARY OF ARGUMENT 


There is no dispute as to the fact that a rape occurred. 
Consent is not an issue. The only question involved is 
the sufficiency of circumstances in proof to corroborate 
complainant’s story. 

Complainant testified that she was raped by the same 
man she had observed on the sidewalk with her brother 
earlier that evening. She observed him “face to face” at 
a distance of approximately two feet. She observed that 
his physical appearance and clothing at the time of the 
attack were unchanged from earlier that evening. Her 
brother’s testimony corroborated appellant’s presence near 
the scene of the crime approximately two hours before 
the rape. There was an immediate report of the crime. 
Complainant’s mother testified as to her daughter’s hys- 
terical and crying manner following the attack. The 
presence of police officers at the scene following a police 
dispatch to report to the garage address corroborated 
complainant’s story. The opportunity of the complainant 
and her brother to make a positive identification of ap- 
pellant is revealed in their ability to describe him to police 
officers, so as to permit the latter to produce a composite 
drawing of appellant. The brother was, in fact, able to 
pick out appellant’s picture from a batch of photographs 
at Police Headquarters. 

Appellant was arrested wearing the same clothes as 
worn on the night of the crime. His abode was found 
to be adjacent to the scene of the rape. His description 
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as to hair and general appearance matched, in detail, the 
description given by complainant of her assailant and the 
man she saw on the sidewalk earlier the same evening. 
The evidence, as testified to by two witnesses, reflects 
that appellant stared at complainant as if he recognized 
her. Complainant identified appellant as her assailant at 
this time. 

Appellant’s own testimony was highly questionable. 
Contrary to the testimony of complainant and her brother, 
he testified that he did not pass them on the sidewalk the 
night of the crime. Contrary to the testimony of both 
complainant and her mother, he testified that he did not 
stare at complainant at General Sessions. Appellant’s ex- 
planation of his whereabouts and activities on the night 
in question were improbable. At no time was there the 
slightest suggestion of proof of any motive on the part 
of the complainant to charge appellant with the offense. 
Her reputation for veracity was never questioned. 

These circumstances in proof, as briefly noted above, 


amply corroborate complaining witness’ identification of 
appellant as her assailant. 


ARGUMENT 


There was adequate corroboration of the complainant’s 
testimony to support appellant’s conviction. 


(Tr. 75, 78-83, 99-101, 125-126, 134, 140-141, 156- 
158) 


Appellant Dade seeks reversal on the sole ground that 
there was inadequate corroboration of the complainant’s 
testimony identifying him as her assailant. The govern- 
ment submits that this contention is without merit. 

In cases of forcible or statutory rape evidence tending 
to corroborate the complaining witness’ story is often 
scanty and sometimes entirely lacking. Determination of 
the guilt depends on resolution of two contradictory state- 
ments, the accusation of surreptitious rape and the de- 
nial. In this respect, rape prosecutions differ from most 
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other criminal prosecutions, where additional evidence 
can usually be presented to show probability of guilt or 
innocence. In both forcible and statutory rape prosecu- 
tions the courts have valued and in many situations re- 
quired independent corroboration of the complainant’s 
testimony ° to sustain a guilty verdict, both as to corpus de- 
lecti (penetration by force) and, sometimes as to the com- 
plainant’s identification of the accused as the assailant, 
Franklin v. United States, 117 U.S. App. D.C. 331, 330 F. 
2d 205 (1964). Where corroboration was required, the 
courts have valued “direct” corroboration, but have re- 
quired only “that there must be circumstances in proof 
which tend to support the complainant’s story,” Ewing v. 
United States, 77 U.S. App. D.C. 14, 185 F.2d 633 (1942), 
cert. denied, 318 U.S. 776 (1943) . 


6 At common law and in England today corroboration is valued 
but not required as a matter of law. 7 Wigmore, Evidence § 2061 
(3d ed. 1940). Less than half the states normally require corrobora- 
tion to sustain conviction. Five American jurisdictions had specific 
statutory requirements of corroboration as of 1952 (Georgia, Iowa, 
Mississippi, New York, and Tennessee). See People v. Romano, 
279 N.Y. 392, 18 N.E.2d 634 (1939). Other states require corrobora- 
tion only if the complainant’s story “is physically impossible, or so 
incredible that no reasonable man could believe it.” State v. Haston, 
64 Ariz. 72, 166 P.2d 141 (1946); or if her story is improbable or 
contradictory, State v. Smith, 237 S.W. 482, 485 (Mo, 1922); or if 
her story is not “clear and convincing”, People v. Burns, 364 Ill. 49, 
4 N.E.2d 26, 29 (1936); or if the charge has been denied by the 
defendant, People v. Grudecki, 373 Ill. 536, 27 N.E.2d 51 (1940); 
or if the charge has been discredited by other evidence, State v. 
Siebke, 216 Minn. 181, 12 N.W.2d 186 (1943) ; or if the complaining 
witness has failed to make prompt complaint of the offense, Vx 
Parte Merrill, 150 Tex. Crim. Rep. 365, 201 S.W.2d 232 (1947) ; or 
if the girl’s character has been impeached, State v. Elsen, 68 Idaho 
50, 187 P.2d 976 (1947). Several jurisdictions do not require 
corroboration of the complaining witness in any case. People v. 
Gidney, 10 Cal.2d 188, 73 P.2d 1186 (19387); Commonwealth v. 
Ebert, 146 Pa. Super 362, 22 A.2d 610 (1941); State v. Gatlin, 
208 S.C. 414, 38 S.E. 238 (1946); Taylor v. Commonwealth, 180 
Va. 413, 23 S.E.2d 189 (1942). Corroboration has been held un- 
necessary even where her reputation for veracity and chastity was 
bad. Herndon v. State, 2 Ala. App. 118, 56 So. 85 (1911). Other 
representative cases are collected in 60 A.L.R. 1124 et seq. and 
in Forcible and Statutory Rape; An Exploration of the Operation 
and Objectives of the Consent Standard, 72 Yale L.J. 55 (1952). 


12 


Let us now examine the requirements in the District 
of Columbia as to what corroboration, if any, is neces- 
sary to support a conviction for rape. 

In Kidwell v. United States, 38 App. D.C. 566 (1912), 
this Court said: 


We are aware that a conviction for this offense will 
be sustained upon the testimony of the injured party 
alone. But where the courts have so held, the cir- 
cumstances surrounding the parties at the time were 
such as to point to the probable guilt of the accused, 
or, at least, corroborate indirectly the testimony of 
the prosecutrix. 


Id. 38 App. D.C. at 573. The Kidwell case has since been 
held to require corroboration in rape cases only “in the 
sense that there must be circumstances in proof which 
tend to support the complainant’s story - - - ”” Ewing v. 
United States, infra. 

In Ewing v. United States, 77 U.S. App. D.C. 14, 135 
F.2d 633 (1942), cert. denied, 318 U.S. 803 (1943), this 
Court was asked to reverse the Kidwell rule, and to “in- 
quire again into the whole theory of the necessity of cor- 
roboration, and finally to adopt a requirement of “direct 
corroboration” in rape cases. The Court rejected the sug- 
gestion saying: 


If by “direct corroboration” is meant the testimony 
of a eyewitness, the result would be in most cases 
that conviction could not be had except upon the de- 
fendant’s confession. If it means less than that, it 
is hard to see how it could relate to anything other 
than circumstantial evidence which supports the pros- 
ecutrix’ story, and this is what the Kidwell case re- 
quires .... 


But to safeguard the defendant by requiring cor- 
roboration in this sense is one thing. To throw 
around him a wall of immunity requiring the testi- 
mony of an eyewitness as “direct evidence,” which 
is more than circumstantial, in support of the prose- 
cutrix’ story, is another. We are satisfied that the 
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rule stated in the Kidwell decision is one which ought 
not be overthrown. (Emphasis added.) 


Id. 77 U.S. App. D.C. at 17. 

Walker v. United States, 96 U.S. App. D.C. 148, 223 
F.2d 618 (1955), a forcible rape case in which conviction 
was affirmed, cited the above rule as stated in Kidwell 
and Ewing, and then applied it to the facts involved 
therein. The court found corroboration in that: complain- 
ant’s coat had mud stains and twigs on it after the act; 
she reported the matter to authorities as soon as she 
could; she had a timely medical examination; her hat was 
found the next day at the scene described by her; the 
ground where she had said the act occurred showed signs 
of considerable disturbance; there was no suggestion of 
improper motive, either conscious or psychopathic; and 
her testimony was unshaken on cross-examination. The 
court also found highly important the circumstances at- 
tendant upon accused’s taking the stand, i.e., demeanor 
evidence. 

In Franklin v. United States, 117 U.S. App. D.C. 331, 
830 F.2d 205 (1964), the court found insufficient identi- 
fication corroboration in the mere fact that the victim 
had been raped or in her testimony that assailant wore a 
stocking cap during the attack, absent evidence that ac- 
cused ever had such a cap. In reversing the conviction 
for this reason, the court made clear that it was not going 
beyond Walker to establish a flat requirement for cor- 
roboration of identification in all cases. The court said: 


In the latest expression of this court as to the need 
for corroboration in proof of rape is Walker v. United 
States, 96 U.S. App. D.C. 148, 223 F.2d 613 (1955). 
We adhere to the teaching of that case. 


Id. 117 U.S. App. D.C. at 334. 

Most recently in Thomas v. United States, No. 20,287, 
D.C. Cir., decided May 4, 1967, this Court held that where 
the evidence in proof was that, (1) there was no dispute 
that a rape in fact occurred, (2) consent was not an 
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issue, and (3) there was no evidence undermining the 
trustworthiness of the complaining witness, her identifi- 
cation “based on adequate opportunity to observe” may 
need no further corroboration. The Court concluded that 
the facts there presented” were sufficient to send the case 
to the jury. 

The reason, facts, and language of this line of cases 
in which the District of Columbia rape corroboration rule 
has been developed thus shows that: absent a bad repu- 
tation for veracity or chastity or indications of psycho- 
pathy or other improper motive, a convincing identifica- 
tion by the complaining witness in a forcible or statutory 
rape case based on adequate opportunity to observe need 
not be further corroborated as a matter of law. In cases 
where there is a lesser “opportunity to observe,” there 
need only be circumstances of proof which tend to sup- 
port or corroborate indirectly the complainant’s story. 

Applying this rationale to the circumstances in proof 
in the instant case, appellee submits that the requirements 
are easily met. 

Initially, however, appellee feels it significant to point 
out that this need for corroboration depends upon the 
danger of falsification. The danger of an erroneous iden- 
tification in a rape case is not of the same magnitude as 
the danger of a fabricated rape.® In the instant case 
there is no dispute that a rape in fact occurred ® and con- 


7In Thomas the complainant testified that she was raped by the 
defendant in a playground near her house at 8:30 in the evening. 
The investigating officers testified that the girl was distraught, 
that there were red welts on her neck, and that her clothing was 
muddy and in disarray. The medical reports positively verified 
that she had been raped. She made a positive identification of de- 
fendant as her assailant the next day. Finally the court concluded 
that there was no evidence that the girl was emotionally unstable 
or that she was in any way pressured into making the identification. 


8 Franklin v. United States, 117 U.S. App. D.C. 331, 334, 330 
F.2d 205, 208 (1964). 


° The results of a medical examination conducted on the night of 
the crime at D.C. General concluded that complainant had been 
penetrated. These results were presented in evidence at trial (Tr. 
75). 
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sent is not an issue. Therefore the only remaining need 
for corroboration is to support complainant’s identifica- 
tion of appellant as her assailant. 

The testimony of the complainant was that, as she 
walked to the neighborhood drug store on an errand, she 
recognized appellant at a short distance down the street 
as the stranger she had encountered on the sidewalk ear- 
lier that evening with her brother.° She testified that 
as she left the drug store, he stopped her, dragged her 
down an alley into a vacant garage and forcibly raped 
her.* On cross-examination she stated that she was face 


10 Her testimony at this point was as follows: 
(BY GOVERNMENT] 


Q Tell us about what happened from the time you left your 
house, what you saw on your journey to the place where you 
were supposed to get the ice cream, 

A Well, when I was on my way to the Chastelton— 

Q Remember what I told you about the microphone, speak 
loudly, slowly, because if you rush your words together we 
won’t be able to understand you, 80 take it easy. 

A When I was on my way to the Chastleton Drug Store 
I seen the same man—he was further down the street. I 
saw him walking up the street. And then, well, he crossed 
over, and I’m not too sure where he went but he crossed over. 
He went in this driveway or to the Chastleton, I am not too 
sure. 

Q You said either in the driveway or where? 

A The Chastleton Hotel. 

Q Is that the Chastleton Hotel? 

A Yes. 

Q When he crossed over to the side of the Chastleton, 
which side were you on? 

I was on the same side the store was on. 

‘And was that the same side as the Chastleton or not? 

Yes, it is the same side. 

When you saw this man, did he still have the cap on? 

Yes. 

Was this the same, are you sure this was the same man 
you saw with your brother? 

A Yes. 

Q_ All right. 


12 Here, she testified as follows: 


A Well, I went on into the store and when I came out I 
went to the mail box to mail a letter and then I crossed over 
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to face with appellant when he grabbed her.“ Complain- 


and started to walk back up R Street and as I approached 
the alley he stopped me. 

Q When you say he, who do you mean? 

A The man (pointing). 

Q I want you to relate, when you say “he”, as to whether 
or not this was the same individual you had seen earlier with 
your brother and again before you went to buy the commodities. 

It was the same man, 

Was he dressed the same way? 

Yes. 

Did he look the same way? 

Yes. 

Did you have any conversation with him? 

Well, he asked me did I have two nickels change for a 
dime. I didn’t say anything to him. I tried to walk around him. 
He caught me by the neck and dragged me in the alley. He 
said shut up. So I didn’t try to scream or anything. 

Q Were you frightened at the time? 

A Yes. 

Q What happened? 

A He dragged me in the alley. He took me into the garage. 
I don’t think it had a door or anything. 

Q You are rushing your words together. I am not sure 
everyone can hear you as clearly as they might. Are you 
nervous? 

A Not really. 

Q Going slowly. 

A He took me to this garage but he didn’t close the door or 
anything so I don’t think anybody—anybody was using the 
garage. I think it was a vacant one. And he put me against 
the wall and pulled up my skirt, pulled down my pants, and put 
himself in me. Then he told me to hug him. I did. We laid 
on the ground and he got on top of me. Two men came down 
and they had flashlights and they flashed the light in. He 
jumped up and hollered something to them and came back and 
pulled up my panties and pulled down my skirt and told me to 
stay there. 

He offered me some money. I didn’t want any money. He 
said he wouldn’t hurt me. I was so frightened when he left, 
I ran off. 


Her testimony was as follows: 


Q When he asked you for change for a dime, or two nickels, 
was he facing you, or behind you, or beside you, or where was 
he? 

A He was facing me. 

Q He was facing you? 

[Footnote continued on page 17] 
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ant testified that she recognized her assailant because he 
was the same individual she had called her brother’s at- 
tention to earlier that evening as they walked home from 
the laundromat.” 


12 [Continued] 


Yes. 

How close was he to you at that time? 
Very close. 

How close? 

About like this. Like this desk. 

If I walk up to you, say when. 

Right about there. 

About here? 

Yes. 

A couple of feet? 


OPOPOroOrop 


13 Qn direct examination she testified as follows: 
[BY GOVERNMENT] 


Q Did you have occasion to say anything to your brother? 
A Yes. 
Q And what did you say at the time? 
A Well, I called his attention to this man who was coming 
towards us like. And, well, I told him, look at that strange man. 
Q Why did you tell him to do that? 
A Because he had long hair and mostly because he had 
long hair. 
Q Was that unusual to you? 
A Yes. 
Q How was his hair arranged, if you recall? 
A Well, he had a cap on and it was sticking up from under 
his cap and you could tell it was long. 
You mean the ends like were sticking out? 
Yes. 
You say he had a cap on? 
Yes. 
Did you notice his dress at that time? 
Well, I noticed he had a jacket on with tight sleeves. 
You noticed tight sleeves? 
Yes. 
As you and your brother were walking, where was that 
man when you first saw him? Where was he? 
A He was on the same side of the street we were on except 
further away from us. 
Q What was he doing when you first noticed him? 
A He was moving around, then he crossed the street. 


OPOPororo 


[Footnote continued on page 18] 
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The testimony of complainant’s brother corroborated 
the fact that appellant was on the street, in this area on 
the night in question. The brother’s description of appel- 


13 [Continued] 


Q You say—I’m sorry, I didn’t hear that entirely. 

A He was moving around and then he crossed the street. 

Q When you say, “moved around,” what do you mean by 
that? 

A Just moving around. 

Q Perhaps if Your Honor will permit, could you demon- 
strate what you mean by “moving around?” 

A Just walking around, like this, sort of like he was pacing 
a little bit to keep warm. 

Q Over in one spot? 


And then you say he crossed the street? 

Yes. 

That you be across 15th Street, was it? 

Yes. 

Were you and your brother still walking? 

Yes. 

What occurred next? 

Well, after he crossed the street, he crossed back on the 
side we were on. And then he walked towards us and he passed 
us and my brother looked in his face but I didn’t. But I seen 
him. 

Q At the point he passed you, how was the lighting there? 

A Iam not sure. It was a street light on the other side of 
the street but it didn’t shine too good on the side we were on. 

Q Were you able to see people? 

A Yes. 

Q As they came up close to you? 

A Yes. 

Q Now you saw you didn’t take too good a look as he passed 
by you? 

A No. 

Q_ Did you look at him at all? 

A Well, I didn’t really look at him, but I looked at him 
enough to see him. 

Q Was this or was this not the same man that you pointed 
out to your brother? 

Yes. 

Was he dressed the same way? 

Yes. 

How about the tight sleeves? 

Yes. 
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lant in every detail, matched the complainant’s story.” 
(Tr. 78-88). At police headquarters on June 23, 1967, 
months later, he was even able to single appellant out 
from a batch of photographs. 

The mother testified that her daughter returned home 
at about 9:00 or 9:30 on the evening of the attack, “ery- 
ing and hysterical” (Tr. 99-101). 

Officers William Holden and Thomas Reilf, testified 
that following a police dispatch*® they reported to the 
garage and there met complainant and her family. Holden 
corroborated the demeanor of the complaint at this time 
(Tr. 156-158) as described by her mother. The complain- 
ant was then transported to D.C. General Hospital, where 
a medical examination verified the fact of a penetration. 

The opportunity of complainant to observe appellant 
and his identification with the crime is corroborated by 
the police composite drawing made from complainant’s 
description of appellant as she observed him, first on the 
sidewalk with her brother and later the same evening, at 
the time of the attack. Likewise, the brother’s placing of 
appellant near the scene of the crime just a few hours 
before is corroborated by his ability to supply the police 
with a complete description of appellant. The remarkable 
accuracy of their descriptions of appellant is reflected in 
the identification of appellant, at police headquarters on 
March 28, 1967, by Officer De Mitt from the composite 
drawing. 

The arrest of appellant, in an unrelated case™ on 
March 28, 1966, at his house revealed that he lived in a 
second floor apartment next door to the alley and garage 


14The brother likewise noticed appellant’s long and stringy-like 
hair (Tr. 83), green army-type field jacket, and cap (Tr. 82). 


15 The contents and origin of this dispatch are not clear from the 
record. However, it appears reasonable to assume that the call was 
precipitated by the report of the two individuals who beamed flash- 
lights into the garage during the attack. Of course, this further 
corroborates the story of the complainant. 


16 Indecent Exposure (Tr. 184). 
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involved in complainant’s attack. His hair on this day 
was described by the police as “very long”, being “un- 
tidy” and “sticking beyond the outer edge of his ears”. 
(Tr. 125-126.) He was wearing the same green army- 
type field jacket, with elastic around the waist and wrists 
(Tr. 126), that he was observed wearing the night of 
the attack.” 

The complainant’s identification of appellant is further 
corroborated by the latter’s singling-out of appellant in 
General Sessions on March 29, 1967. The testimony re- 
veals that appellant was staring at the complainant.** 


17 Compare McKenzie v. U.S., 75 U.S. App. D.C. 270, 126 F.2d 
533 (1942) & Franklin, supra, where the court held that corrobora- 
tion of the victim’s story was insufficient where it was never shown 
that the accused possessed clothes fitting the description of those 
worn by the assailant. 


18 Complainant testified as follows: 


Q Angeline, when you went to the Court of General Sessions 
on the 29th of March, you said when you first saw the defendant 
he was seated in the chair, is that right? 

A Yes. 

Q And that when he was first seated, was anyone around 
at that time? 

Yes. 

Men or women? 

Men. 

How many? 

Three or six. 

Three of six? 

Yes. 

What first drew your attention to the defendant? 

Well, he kept looking over at me. 

He kept what? 

Looking at me. 

Kept looking at you? 

Yes. 

Were any of those other three or six men looking at you? 
No. 

Before he was attracted—I’m sorry, before your attention 
was attracted to him in that fashion, did any policemen point 
him out to you? 

A No. 

Q All right. 


OPOPrOPOPOPOrPoOror 


[Footnote continued on page 21] 
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The testimony of appellant, as he took the stand for 


28 [Continued] 


And as Mr. Timberlake brought out, it was not until you 
got a view of him about two feet away that you said you were 
sure that was the man, is that correct? 


A 


Yes. 


The complainant’s mother likewise testified that appellant stared 
at the complainant. Her testimony was as follows: 


Q 


Did you accompany Angeline to the Court of General 


Sessions on March 29 of 1966? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
and 


Yes, I did. 

When you first got there, were you seated somewhere? 
You mean in the courtroom? 

Yes. 

Yes, I did. 

Were there other people in the courtroom? 

Yes, there was. 

Were there any people off to the side? 

Yes. 

About how many? 

About four or five but they were coming and going. 
Four or five? 

Yes, I am not sure. They were coming and going back 
forth. As they called their cases, the men, they were 


coming and going. 


POPOPOPOPOrorOoroO 


Anybody come to your attention? 

Yes. 

Who was that? 

This fellow here. Over here at the table. 

What was he wearing? 

He has a green jacket on. 

What called him to your attention? 

He was staring at Angeline. 

Was he standing or seated? 

He was seated. 

Anybody around him at the time? 

No. 

Was anybody else seated near him? 

Yes, other men was there where he was sitting at, yes. 
That was about four or five? 

As close as I can remember about four or five, something 


like that. 


Q 
A 


Q 
A 


Was any of them looking at Angeline? 

Not that I noticed, not like he was. 

How was he sitting? 

He was looking in the direction we were sitting like he 


recognized her or something. 
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his own defense (Tr. 140) was not convincing.” He 
answered glibly on every point which he recognized to 
be favorable to himself and he either spared or evaded or 
was silent otherwise.” 

Throughout the trial the credibility of the complainant 
was not impeached by bad reputation for veracity or 
otherwise? There was never the slightest suggestion of 
improper motive on her part, either conscious or psycho- 
pathic. She had, indeed, never seen the accused before. 
Vigorous cross-examination failed to materially shake her 
story. 

On these circumstances, appellee submits that there is 
an over abundance of corroboration of complainant’s 
story. On the facts it cannot be said that the jury could 
not fairly conclude guilt beyond a reasonable doubt. 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229 (1947), cert. denied, 331 US. 837. 


19 See Ewing and Thomas, supra where this Court, in similar 
situations recognized that the testimony of the accused can be 
regarded as corroborated. 


20 He testified that the first time he ever saw complainant, was 
the day of her identification in General Sessions (Tr. 141). In 
direct conflict to the testimony of both complainant and her mother, 
he denied ever staring at complainant in General Sessions (Tr. 
141). He testified that on the night of the crime he was at home 
and heard voices from his window overlooking the garage. He ad- 
mitted observing a crowd beneath the window for 15 to 20 minutes, 
but stated that he never bothered going downstairs. Finally he 
denied ever seeing the complainant’s brother on the sidewalk on 
the night of the crime or any other time. 


21See Ewing and Thomas, supra where this Court in similar 
circumstances, recognized the importance of complainant’s reputa- 
tion for veracity and possibility for motive in deciding cases of 
this sort. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q, NEBEKER, 
ALLAN M. PALMER, 
A. LEE FENTRESS, JR., 
Assistant United States Attorneys. 
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PRELIMINARY STATEMENT 


The instant Reply Brief should begin with the 


complete quotation from Franklin v. United States, 117 U.S. 
App. D.C. 331, 300 F. 2d 205, 208-09 (1964), rather than the in- 


complete quotation to which the appellee has referred on page 


= tes 


14 of its brief:* 


", ,.. Although the danger of an 
erroneous identification in a rape 
case is not of the same magnitude 
as the danger of a fabricated rape, 


both dangers are comprehended in 

Lord Hale's warning against reliance 
on the ec testimony: * Rape 
is an accusation easily to be made and 
hard to be proved, and harder tobe 
defended by the party accused, tho 


never so innocent. 1 Hale, Pleas 

of the Crown 635." [Underlining added 

indicating those words omitted by 

Sonic 

Absent improper motivation, it is axiomatic that an 
“erroneous identification" comes about only when there is some 
similarity between two people. ** 

The prosecutrix in the instant case described the 


man who attacked her on December 28, 1965, as: (1) having 


long hair; (2) wearing a jacket with "tight sleeves"; 


* As will be pointed out in the text above to follow, the 
appellee, throughout its brief, segregates andrelies on parts 
of integrated facts, without noting the omission of meaningful 
qualifications. In other words, when the only testimony on a 
particular point is qualified, that qualification may not be 
deleted so as to create a different (and often misleading) 
impression. See the discussion infra beginning on page 6 
of this Reply Brief relating to “Appellee's Counterstatement 
of the Case.” 


** Obviously, one would hardly confuse a man who is short, 
fair and slight, with another who is tall, dark and broad. 


(3) wearing a "cap," and (4) having a scar under his:eye. It 
is most critical to bear in mind that these four details, three 
commonplace in todays society and one (the scar) uncommon, 
represent the key details of the prosecutrix's narrative 


description of her December 28 assailant. 


With regard to the first two, appellee stresses the 


evidence which indicates that when appellant was identified on 
March 29, 1966, his hair was long and he was wearing an army 
field jacket. Of course, no emphasis is placed on the fact 
that when appellant was identified on March 29 it was more 

than three months after the night on which the prosecutrix was 
attacked. Moreover, there is nothing in the record which 
indicates that appellant's hair was long on December 28, 1965. 
Secondly, the prosecutrix never testified that the jacket 
appellant was wearing on March 29, 1966, appeared to be the 
same or even similar to the one her assailant wore on December 
28, 1965* (though appellee clearly seeks to draw that inference). 
Next, there is nothing in the record to indicate that appellant 
ever owned a "Cap," let alone one which matched that worn by 


the prosecutrix's assailant. Finally, the fourth and only 


* The prosecutrix described her assailant simply as wearing 
a jacket with "tight sleeves," while the evidence in: the record, 
viewed in the light most favorable to appellee, simply indicates 
that appellant's field jacket had elastic at the wrists. How- 
ever, assuming arguendo that the common army field jacket 
appellant was wearing on March 29 was similar to the: jacket with 
"tight sleeves" worn by the culprit on December 28, 1965, there 
is no evidence in the record to indicate that appellant had an 
army field jacket or a similar jacket in his possession on 
December 28. Once again the government's proof is lacking. 
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unusual element in the prosecutrix's description of her assailant 
is missing entirely from appellant's makeup. She testified that 
on the night she was attacked she told police that her assailant 
had a scar under his eye. And, four days later, on January l, 
1966, she repeated this fact to police,and it was included in the 
verbal description accompanying the composite drawings made by 
the police.* On this point the record is clear: appellant has 
no scar on his face. Thus, it seems reasonable to conclude that 
although a man's hair might grow a great deal in one, two or 
three months time, and a man might acquire any number of jackets 
in that same time interval, a scar could hardly disappear, and 
particularly an "old" scar (Tr.74). Characteristically, the 
word “scar" does not even appear in appellee's brief, which 
instead emphasizes that appellant had long hair when the 
prosecutrix was brought to a courtroom to identify him on 
March 29, 1966, three months after the December 28 attack. 

With regard to this "non-line-up" identification, the 


record reveals that even though the factual setting was strongly 


ot we Te HX : : 
prejudicial to appellant, the prosecutrix was uncertain that 


* The exact wording appearing on the composite drawingsis 
", . », small scar under left eye,..." 


** The record indicates not only that the prosecutrix was 
brought to a courtroom for the express purpose of identifying 
appellant, but at that time he was seated in the prisoner's 
section of the courtroom. Moreover, no one was seated beside 
him; such a setting could hardly be considered as even remotely 
resembling a line-up. See more discussion on this point infra 
under the heading “Identification at the Court of General 
Sessions," and in appellant's original brief, at page 2l. 


appellant was the culprit. In fact, it was not until a police- 
man marched her within two feet of appellant that she identified 


him. 


As noted in United States v. Wade, 388 U.S. 218 (1967), 


". « « the confrontation compelled by the State 
between the accused and the victim or witnesses to 

a crime to elicit identification evidence is pecu- 
liarly riddled with innumerable dangers and variable 
factors which might seriously, even crucially, 
derogate from a fair trial. ...A major factor 
contributing to the high incidence of miscarriage 

of justice from mistaken identification has’ been 

the degree of suggestion inherent in the manner 

in_ which the prosecution presents the suspect to 
witnesses for pretrial identification. A commentator 
has observed that "[t]he influence of improper 
suggestion upon identifying witnesses probably 
accounts for more miscarriages of justice than any 
other single factor--perhaps it is responsible for 
more such errors than all other factors combined." 
Wall, Eye-Witness Identification in Criminal Cases 
26. Suggestion can be created intentionaliy or 
unintentionally in. many subtie ways. And the 


dangers for the suspect are particularly grave 

when the witness Opportunity for observation 

was insubstantial, and thus his susceptibilit 

to suggestion the greatest. Underlining added. ] 

(338 U.S.. at 228-229.) 

Of course, the prosecutrix subsequently identified 
appellant at his trial in November 1966, but, at that: point in 
time, her identification must have been strongly influenced by 


her observation of him on March 29, 


", . . 'Li]t is a matter of common experience 

that, once a witness has picked out the accused at 
the line-u he is not likely to go back on his 
word later on, so that in practice the issue of 
identity ma in the..absence of other relevant 
evidence) for all practical purposes be determined 
there and then, before the trial. 


Underlining added. Wade, at 229.) 
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APPELLEE'S COUNTERSTATEMENT OF THE CASE 


(1) The First Encounter 


Under this heading, appellee sets the tone for its 
entire brief, which at best may be characterized as “incomplete.” 
This portion of appellee's counterstatement of the facts 
describes an event which occurred on the night of December 28, 
when the prosecutrix testified she saw a passer-by later 
identified by her as her assailant. This "encounter" occurred 
on 15th Street, N. W., near "P" Street, approximately two hours 
before she was assaulted near 16th and "R" Streets, N. W., and 
was the first time in her life she had ever seen the passer-by. 
During this brief passing, the prosecutrix testified that she 
had her best look at the man she believed ultimately was to be 
her assailant (Tr.41). Due to the omission from its statement 
of qualifying facts'which appear in the record, appellee 
creates a misleading impression by describing the street on 
which the prosecutrix saw the passer-by simply as follows: 

"The street was lighted (Tr.25)." (p.2.) 


The direct testimony on page 25 of the transcript 


Q. At the point he passed you, how was the lighting 
there? 

A. I am not sure. It was a street light on the 
other side of the street but it didn't shine too good on 


the side we were on. 


asserts: 


Subsequently, and again without qualification, appellee 


"As appellant* walked towards them and passed by, 
complainant was able to see him at a distance of 
approximately six feet (Tr.25-27,47). (p.2.) 


The relevant portions of her direct testimony on 


pages 25-26 of the transcript reveal: 


brother 


- - » And then he walked towards us and he 
passed us and my brother looked in his face but 
I didn't. But I seen him. 
x %* * % * 

Q Now you say you didn't take too good a look 
as he passed by you? 

A No. 

Q Did you look at him at all? 

A Well, I didn't really look at him, but I looked 
at him enough to see him. 


Next, appellee asserts that the prosecutrix's 


", . . corroborated in detail the refiections of the 
complainant as to the first encounter with appellant* 

on 15th Street (Tr.76-98). He testified that he was able 
to get a good look at appellant's* face when he passed 
him and his sister on the street (Tr.81). He observed 
what seemed to be 'pock marks on his face! and his chin 
(Tr.84,85). He observed the cap and green ‘Army-type! 
field jacket (Tr.82) and appellant'’s*'long and stringy 
like' hair (Tr.83)." (pp.2-3.) 


* Appellee assumes, of course, that appellant, the culprit 
and the "passer-by" are all one and the same, though the only 
testimony to this effect is the uncorroborated statement of the 
prosecutrix. 


On this point, appellee omitted the one critical 
unalterable detail about which the prosecutrix and her brother 
were in agreenent - the scar.* 

The prosecutrix testified: 

Q. Do you you recall describing your assailant as 
having [a] two or a two and a half inch scar on his right 
cheek? 

A Oh, yes. 

Q You described that, didn't you? 

A Yes, I told them he had a scar. 

Q You said he had a two or two and a half inch scar 
on his cheek, is that correct? 

A I said scar, yes. (Tr.60.) 

The prosecutrix's brother testified: 

Q Did you see any scar or anything? 


A I think there was a scar on, right under here, 


it seemed like a scar. (Witness points to below the eye.) 


(Tr.85.) 


* * %e * 
Q At that time[when the passer-by walked past you 
on the street], did you see the scar? 


A I think he had a scar under his eye. (Tr.93.) 


** ee * 


* Only the prosecutrix's brother testified about "pock 
marks," and this,naturally, was related solely to the passer-by, 
not the prosecutrix's assailant. 
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Q Where did this scar start up close to the eye? 


Would you show us again, please? 


It started right about here. (Indicating. ) 


Under the eye? 
Right here. (Indicating.) 
Off to an angle toward the ear? 

A Go back. But it wasn't large. It looked like 
it was an inch long. It mightn't have been a scar. It 
was down where the cheek comes up there. It could have 
been a little -- it looked like a scar. 

Q Looked like a scar? 

A. Yes. (Tr. 93-94.) 


x * ee * 
Q Now, does it appear to you today, sir, when you 


came down and looked at Mr. Dade, that he has a scar? 
A No, it didn't. 
Q He doesn't? 
A No.* (Tr.95.) 


*It is submitted that in the lighted courtroom, both the 
prosecutrix and her brother could clearly see that appellant had 
no scar, and thus the brother qualified his testimony with the 
words, "I think there was a scar... ." This qualification, 
which comes ten months after the night when he alleges he first 
saw appellant, apparently did not exist when he and his sister 
described the passer-by to police on January 1, less than four 
days after December 28, 1965. The composite drawings, Govern- 
ment Exhibits 7 and 8, clearly note in the written description 
of the suspect, ". . . small scar under left eye ,..." In 
addition, the prosecutrix testified that on the very night she 
was attacked, she told the police her assailant had a scar under 
his eye (Tr.62). Appellant submits that these "fresh" descrip- 
tive statements of the prosecutrix lead irresistibly to one of 
two alternative conclusions: (1) the rapist had a scar under his 
eye, or (2) her identification of appellant, a man with no scar, 
three months later, cannot be considered "convincing" as a 
matter of law. 
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(2) The Attack 


This part of appellee's narrative begins with a 
statement that approximately two hours after she and her 
brother saw the passer-by and returned home, the prosecutrix 
went out alone on an errand to a nearby drug store. Then, 
after leaving the drug store, appellee tells us that 

" . . . she was stopped by appellant* (Tr.30). 

At this point, she testified that she and 

appellant* were ‘face to face’ at a distance 

of approximately two feet (Tr.51-52). The 

street was lighted (Tr.54-55)." 

This half-statement of the facts is misleading. Page 
51 of the transcript does reveal that the prosecutrix's assail- 
ant was “facing" her when he stopped her at the mouth of an 
alley. However, there is nothing in the record to indicate 
either that she was facing him, or that if she was facing him, 
that she was actually looking at him. In addition, appellee 
again asserts without qualification that "[t]he street was 
lighted . .. ." However, it is clear from the record that 
when her assailant stopped her at the mouth of the alley, he 


was not facing the nearest street light, which not only "wasn't 


bright,” but was down inside the alley (Tr.54-55). 


* Appellee assumes, of course, that appellant, the 
culprit and the "passer-by" are all one and the same, 
though the only testimony to this effect is the uncorroborated 
statement of the prosecutrix. 


Finally, in this section of its brief, appellee notes 
that the prosecutrix" . . . testified that while in the garage 
she managed to see appellant's* face (Tr. 41,68)." Pages 
40-41 of the transcript (direct testimony) fill the gap left 


in appellee's "counterstatement" on this point. 


"Q When you were in the garage, Angeline, were 
you able to get a good look at the man's face at that 
time? | 

A No. 

Q When was the best time that you SDSCERICE him 
during the course of these events on the night of 
December 28, 1965? 

-A I think the best time when I really observed 


him was when I was with my brother." 


Though the prosecutrix did note on page 41 that she 
got a look at her assailant's face while in the dark garage, 
she also asserted -- on page 68 -- that this was when she 
noticed the scar on his face. Of course, as indicated earlier, 
appellee's brief does not contain the slightest sOGORANES to 


any "scar." 


(3) Description given at Police Headquarters 


This section of appellee's brief lacks two relevant 


facts which should be noted. First, the prosecutrix's brother, 


*See footnote on Page 10, 


- ll: 


who only saw the passer-by and not the culprit, ". . . mainly 
gave the description . . ." to the police, which (desctiption) 
resulted in the composite drawings (Tr.34). Second, the verbal 
description on the composite drawings lists, among other things, 


". . 2, small scar under left eye, ..." 
(5) Identification at the Court of General Sessions 


In addition to omitting any reference to the impli- 
cation of impropriety festering in the prosecutrix'’s initial 
identification of appellant,* appellee misstates one factual 
element, presumably in an attempt to make the setting somehow 
resemble a line-up. Appellee asserts that the prosecutrix" . 
testified that she first observed appellant, seated beside 


'3 to 6 men* behind the rail of the courtroom (Tr. 39, 67), 


- - -” (Underlining added.] Apart from appellant's specific 


denial that no one was seated "by" him (Tr. 151), neither 
page 39 nor page 67 (nor any other page) of the transcript 
indicates anyone was seated beside appellant. Finally, on 
this point, appellee asserts ". . . there were approximately 
four to five men sitting around appellant (Tr. 102-103)." 
Although the testimony on page 102 indicates that 


other prisoners were also seated behind the rail where 


*See Page 21 of appellant's original brief and pages 
57-58 of the transcript. Moreover, it should be borne in 
mind that the prosecutrix told police the night of the attack 
that she was unable to describe her assailant. 


ORE 


appellant was seated, government counsel specifically asked: 
"Anybody around him [appellant] at the time?" And, the witness, 
the prosecutrix's mother, responded "No." ; 


(6) Clifford Hunt's Identification Of 
Appellant At Police Headquarters 


Although it is true that the testimony reveals that 


on June 23, 1966, Clifford Hunt selected appellant's photo- 
graph from a "batch of photographs," there is nothing in the 
record to indicate that any of the other pictures in the 
"batch" closely or even remotely resembled the man Clifford 
Hunt had seen only once before in his life, on a poorly lighted 
street, approximately two hours before his sister was assaulted. 
Considering the fact that appellant was in custody on June 23, 
1966, the question arises as to why he was not placed in a 
line-up for Clifford Hunt's identification.* Obviously, this 
"secret" identification procedure had one practical Btecas it 
fixed appellant's image in the mind of Clifford Hunt, until he 


was to appear at appellant's trial. 


* In addition to the opportunity for improper suggestion, 
it seems reasonable to conclude that if Clifford Hunt, had failed 
to pick appellant from a line-up, appellant would have been aware 
of this and probably alerted his attorney, who could have used 
it at appellant's trial. However, with the use of photographs, 
appellant had no way of knowing anything transpired. © 


APPELLEE'S ARGUMENT 


After citing a host of authorities pertaining to 
other jurisdictions, appellee reaches the question of 
corroboration in a rape case in the District of Columbia. 

At the core of appellee's argument are two cases: 
Ewing (1943)* and Kidwell (1912). Appellant submits that it 
is clear that to the extent Franklin (1964), Carrell (1964) 
and Thomas (1967) have changed the law in the District of 
Columbia, Ewing and Kidwell have been overruled. 

In Carrell, Judge Holtzoff wrote: 


“Prior to the decision of the Court of 
Appeals in the instant case, it was the law 
in the District of Columbia that in a rape 
case, the victim's testimony must be corro- 
borated by proof of circumstances which 
tended to support her story, Ewing v. United 
States, 77 U.S. App. D.C. 14, 17, 135 F.2d 
633, Walker v. United States, 96 U.S. App. D.C. 
148, 223 F.2d 613, 152. (The quotation from 
the Walker case contained in the opinion in the 


case at bar on the petition for rehearing is 

taken from the dissenting opinion and not from 
the majority opinion.) By its opinion in the 
instant case, the Court of Appeals, as it had 


a right to do, changed the law, so that here- 
after corroboration of the prosecutrix's 
testimony generally will not be sufficient, 
but there must be specific corroboration of 
her identification of the perpetrator of the 
rape." LUnderlining added. (Fn. 1 on pages 


725-26 of 231 F. Supp.) 


*Complete citations appear in the table of cases, supra. 


After noting and misplacing reliance on Ewing and 
Kidwell, appellee blends in a misleading discussion of the 
1955 Walker case. Appellee asserts on page 13 of its brief 
that in Walker, "[t]he court found corroboration in Re 2 
{a number of elements relating specifically to corroboration 
of the fact that a rape occurred]." At this point, appellee 
draws no distinction between corroboration of corpus delicti 
(rape) and corroboration of a prosecutrix's identification.* 
However, in Walker, corroboration of the prosecutrix's 
identification was deemed unnecessary, because 

"[Thler identification of him maciooe it ive and 
unchallenged. Indeed it is entirely reasonable 


to expect that she would never forget him, | 
under the circumstances See eS after riding 


the lighted streetcars [with him] for some | 
thirty minutes, and then being attacked, as. 
has been described." [Underlining added.] | 


(223 F.2d at 618.) 


Next, on page 13, appellee emphasizes -- without so 
indicating -- an excerpt from the Franklin case, which leaves 
the misleading impression that the Court in Franklin was 
relying on the majority opinion in Walker. Howe ver, a 


more complete statement of that segment of the Court's opinion 


*Apparently, the inference appellee would have this 
Court draw is that the various facts recited "tended to 
corroborate the prosecutrix's identification" in Walker, 
but such is not the case. (See text above to follow.) 
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should dispel that impression: * 


"The latest expression of this court as 
to the need for corroboration in proof of 
rape is Walker v. United States, 96 U.S. App. 
D.C. 148, 223 F. 2d 613 (1955). We adhere to 
the teaching of that case. As Judge Bazelon 
observed!in Walker, dissenting on the ground 
that the facts there did not make out corro- 
boration: 


'In a majority of the American 
jurisdictions which follow the 
corroboration rule, corroboration is 
required on both the matter of the 
corpus delicti (penetration by force) 
and the matter of the identity of the 
accused. [Footnote citations omitted. ] 
Decisionsof this court demonstrate -- 
and my brethren do not say otherwise -- 
that the rule has been so applied in 
this jurisdiction. [Footnote citation 
omitted.] * * *! 


96 U.S. App. D.C. at 155, 223 F.2d at 620. 

Judge Bazelon added, *I have found no case 

in whichi this court has affirmed a rape 

conviction in the absence of substantial 

corroboration of identity.'" (330 F.2d at 208.) 

The last: case appellee discusses is the Thomas case, ** 
upon which, in addition to Franklin, appellant chiefly relies. 


Consistent with the rest of its brief, appellee omitted the 


one critical fact which enabled this Court in Thomas to find 


that the prosecutrix had an "adequate opportunity to observe" 


her assailant, and thus, coupled with her positive (and 


* Appellant's understanding of this part of the Franklin 
opinion seems in complete accord with Judge Holtzoff's 
interpretation in Carrell, reprinted supra on page 14 of this 
Reply Brief. 


** See pages 13-14 of Appellee's Brief. 


= hee 


convincing) identification of Mr. Thomas the day following 


her attack, overlook the absence of corroboration of her 
identification: 


"The case for the Government was that the 
complainant-victim left her home at about 8:30 
in the evening in mid-February to walk half a 
dozen blocks to visit a school girl friend. 
Halfway there she was accosted by Thomas, who 
told her he went to the same school she attended. 
He seized her wrist, threatened her, and caused 
her to sit with him on a nearby Ledge. After 
several minutes’ conversation, when she arose 
to go, he grabbed her, forced her to a nearby 
playground, and raped her." [Underlining 
added. ] (Slip. opin.at p.2.) 


Apparently, as a result of its misconstruction of the 
aforementioned decisions, appellee concludes on Page 14 of its 
Brief with a principle which does not reflect the current state 
of the law in the District of Columbia, namely, thet —= 


", , . [i]n cases where there is a lesser 
‘opportunity to observe,' there need only 
be circumstances of proof which tend to 
support or corroborate indirectly the 
complainant's story."* 


* This statement, appellant submits, represents :a tacit 
admission by appellee that the facts in the instant case present 
something less than an “adequate opportunity to observe." 
(Appellant contends, of course, as demonstrated in his original 
brief, that the prosecutrix obviously had an “inadequate oppor- 
tunity to observe" her attacker.) Presumably, one of the cir- 
cumstances appellee offers as "tending" to corroborate the pro- 
secutrix's "story" and thus make up for her inadequate opportunity 
to observe her assailant,is that three months after December 28 
appellant ", . . was wearing the same green army-type field 
jacket, with elastic around the waist and wrists (Tr, 126), that 
he was observed wearing the night of the attack." [Underlining 
added. J) (See Page 20 of Appeliee's Brief.)  »This assertion 
Se NS appellee's conclusion which is without basis in the 
record. 


As indicated supra, as well as in appellant's original brief, 
the current law in the District of Columbia is that a trial 
court must enter a judgment of acquittal in a rape case if 

the case for the prosecution does not contain either: "specific" 
corroboration of a prosecutrix's identification of the per- 
petrator of the rape; or a "convincing" identification by the 


prosecutrix based on "adequate opportunity to observe." The 


rule advanced by appellee is not the law in the District of 


Columbia. 

One other matter remains to be discussed - credibility. 
Without citing anything in the record which evidences or 
connotes glibness;! 'sparring,' 'evasion' or 'silence’ on appellant's 
part, appellee characterizes appellant's testimony as follows: 


", . . He answered glibly on every point 
which he recognized to be favorable to 
himself and he either spared [sic] or 
evaded or was Silent otherwise."* 


* With the exception of the misspelling and the 
omission of the word "enough," which followed the word 
"glibly" in the original, this sentence, which appears on 
page 22 of Appellee's Brief, was lifted verbatim from the 
Walker opinion (223 F.2d at 618). Oddly, appellee failed 
to cite the Walker opinion as the source of this language. 
(Perhaps it Should also be noted that appellee continually 
emphasizes portions of the transcript cited in its brief 
without indicating appellee added the underlining.) 


Similarly, in disregard of the record, appellee 
asserts that "[t]hroughout the trial the credibility of the 
complainant was not impeached by bad reputation for veracity 
or otherwise ... ." While it is true that her reputation 
for veracity was unchallenged, her testimony was impeached. 

In fact, she impeached it herself when she stated flatly at 
the outset of her cross-examination (during appellant's 
November 2-3, 1966 trial) that she had never before seen Mr. 
Timberlake, then counsel for appellant. It is undisputed that 
Mr. Timberlake had examined her at appellant's preliminary 
hearing on March 29, 1966.* : 

In summary , it should be emphasized that the issue 
in the instant case is not hinged on appellant's credibility, 
whereas conversely the prosecutrix's credibility is critical. 
This is particularly significant where, as here, there is no 
corroboration of the prosecutrix's identification of her 
assailant, and thus, in the District of Columbia, she must not 
only have had an"adequate opportunity to observe" her assailant, 
but her identifmation must also have been both "positive" 
and "convincing." The instant case presents facts which clearly 


demonstrate that the prosecutrix did not have an "adequate 


opportunity to observe" her assailant, and her identification 


was neither "positive" nor "convincing." 


* See pages 22-23 of appellant's original poeorn oe the 
pages of the transcript noted thereon. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court shald be reversed and a 
judgment of acquittal entered on behalf of appellant. 
Respectfully submitted, 


/s/ Warren E. Baker 


Warren E, Baker 


Counsel for Appellant 
(Appointed by this Court) 


November 15, 1967 


Dated: 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TYRONE F. DADE, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee. 
United States Court of Appeal: 


for the District of Columbia Circuit 


FILED JANG , $69 
PETITION FOR REHEARING 
Northen Ofrenboous 


CLERK 
Pursuant to Rule 40 of the Federal Rules of Appellate 


Procedure, Tyrone F. Dade, Appellant in the above-captioned 
proceeding, by and through his attorney, herewith Tiles a 
Petition for Rehearing. 
STATEMENT OF THE CASE 

After briefs were filed by the parties, and more 
than one year after oral argument was heard, this Court, on 
December 24, 1968, issued its decision (and Pogson: acs 
entered), affirming the District Court, which had found Tyrone 
F. Dade guilty of the offense of carnal knowledge and sentenced 


him to three to ten years in prison. 


STATEMENT OF POINTS INVOLVED 


The Court overlooked and/or misapprehended 
the law and/or the facts in the record, 

and erroneously concluded that there was 
corroboration of the prosecutrix' identi- 
fication of Tyrone F. Dade as her assailant. 


The Court overlooked and/or misapprehended 
the law and/or the facts in the record, 
and erroneously concluded that the record 
is sufficiently clear to determine whether 
the pre-trial identification of Tyrone F. 
Dade was unnecessarily suggestive. 


ARGUMENT AND ‘AUTHORITIES 
Point 1. As succinctly stated in the second sentence 


of Circuit Judge Burger's opinion in the instant case, the key 


issue is whether or not the record contains ". . . the requisite 


corroboration of the prosecutrix' identification of Appellant 
as the individual who attacked her." [Underlining added. ] 
Contrary to the Court's holding that ". . . there was 
ample corroboration of the identification to warrant the jury 
to reach the conclusion of guilt ...," there is absolutely 
no corroboration in the record of the prosecutrix' identifica- 
tion of Tyrone F. Dade as her assailant. The only person who 
testified that Tyrone F. Dade was the individual who attacked 


the prosecutrix was the prosecutrix herself.* 


* The Court either misapprehended or overlooked the facts 
in the record, and consequently described the events and 
history of the prosecutrix' identification of her assailant 
in such a way as to create a number of misleading impressions. 
On page 2 of Circuit Judge Burger's opinion, it is simply (con't.) 


= 


Despite the fact that it appears there were eye- 


witnesses to the attack, the prosecution did not offer the 
testimony of a single eye-witness. Moreover, although the 
police arrived at the scene of the attack within minutes after 
it had taken place, no finger print testimony or other evi- 
dence linking Mr. Dade to the crime was introduced at the 
trial. Finally, the prosecutrix, who originally was unable 

to provide the police with any description of her assailant, 
ultimately described her attacker as having long hair, a 


jacket with tight sleeves and a visible scar on his face. On 


* (con't.) stated that while returning from a laundry 
at about 8:30 p.m. on December 28, 1965, the prosecutrix and 
her brother passed a man (Mr. X) "on the sidewalk at a: dis- 
tance of a few feet." To fill in the other relevant and 
critical facts, the record reveals that the night was pitch 
black, the street was poorly lighted, and that at the point 
in time when Mr. X passed closest to the girl and her brother, 
the girl did not look at him. Next, the opinion goes on to 
note that "[sJoon thereafter, the girl returned (?) to: the 
drugstore ... ." On this point the record reveals that the 
girl left her house approximately an_hour to an hour and a 
half later (after 8:30 p.m.), and the drugstore she went to 
was approximately four blocks away from the spot where she 
and her brother had passed Mr. X. Subsequently, in the same 
paragraph of the opinion, it is simply stated that the’ prose- 
cutrix ". . . testified that at the time of the attack’ she 
was able to get a look at the individual." On this point the 
prosecutrix testified as follows: 

"Q. When you were in the garage, Angeline, were you able 
to get a good look at the man's face at the time? 

A. No.' ! 

More specifically, the prosecutrix testified that the 
attack took place in an unlighted part of a dark garage, and 
that the one thing she did see when she “opened her eyes” was 
a scar on her assailant's face. As indicated in the text above, 
the record clearly shows that the appellant does not have a 
sear on his face. (For a more than ample demonstration that the 
prosecutrix' identification of her assailant was not based on 
an adequate opportunity to observe him and was anything but 
clear and convincing, see Mr. Dade's brief and reply brief.) 
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these specific points, there is no evidence in the record 

that on the night of the attack, December 28, 1965, Tyrone F. 
Dade had long hair or a jacket with tight sleeves; most 
importantly, as to the only unalterable detail in the prose- 
cutrix' description, the scar, the record is absolutely clear -- 
Tyrone F. Dade does not have a scar on his face. 

The Court's attention should now be focused on the 
testimony of the prosecutrix' brother, which is the only 
evidence which possibly could have been mistakenly considered 
as corroboration of the prosecutrix' identification. 

What did the prosecutrix' brother say? He said that 
on December 28, 1965, at approximately 8:30 p.m., while 
walking home down a poorly lighted street, he and his sister 
passed a man he ultimately identified as Tyrone Dade. In 
relation to the attack on his sister, when and where did 


this momentary passing occur? At least one hour before his 


sister was assaulted, and approximately four blocks from 


where she was assaulted. Such testimony, which is the only 
evidence in the record which could conceivably be confused 
with corroboration, is not ". . . corroboration of the prose- 
eutrix' identification of Appellant as the individual who 
attacked her....." The prosecutrix' brother wasn't with his 
sister when she went to the drugstore over an hour after they 


returned from the laundry, and he didn't see his sister being 


attacked. Clearly, therefore, he couldn't have seen the man 
who assaulted her. At best, the testimony of the prosecutrix' 
brother could be said to support the prosecutrix' story that 
she had an opportunity* to see a certain person for a few 
seconds on a poorly lighted street approximately one and half 
hours before and four blocks from the scene (or place) of 

the assault. But even if the prosecutrix had seen her 
assailant many times before he attacked her, testimony estab- 
lishing that fact is not the same as corroboration of her 
identification of her assailant. If the contrary were true, 
this Court would not have had to go into the discussion of 
corroboration of identification which it did in Franklin v. 
United States, 117 U.S. App. D.C. 331, 330 F.2d (1964). In 
Franklin, this Court reversed William Franklin's conviction 

on an indictment charging rape, because the prosecution's case 
did not contain the requisite corroboration of the prosecutrix's 
identification of Franklin as one of her assailants.** In 
Franklin, the prosecutrix ". . . testified that she... had 


seen Franklin on several occasions prior to the assaults 


* See the preceding footnote, which demonstrates the 
prosecutrix did not use her opportunity to observe. 


** As noted in the first footnote in United States v. 


Carrell, 231 F. Supp. 724, ;726.. (D.C. Cir. 1964), a companion 
case to Franklin, ". . . hereafter corroboration of the prose- 
cutrix's testimony generally will not be sufficient, but there 


must be specific corroboration of her identification of the 
perpetrator of the rape." [Underlining added. 
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{underlining addedj]."* (330 F.2d at 206.) Clearly, therefore, 
in Franklin the prosecutrix was not even slightly in doubt 

as to who William Franklin was, though prior to the rape she 
may not have known him by’ name. 

In other words, in Franklin, this Court properly 
reversed because of the lack of specific corroborating evidence 
of the prosecutrix' testimony that Franklin had in fact been 
one of her assailants. The question of whether Franklin was 
a person whom she had seen before and could therefore recognize 
was not in doubt. 

Similarly, in the instant case, the pivotal question 
is not whether the prosecutrix had seen her assailant before 
and thus might be more likely to recognize him during the 
attack, but rather whether there was any independent evidence 
corroborating her testimony that Mr. Dade had in fact been 
her assailant. There is no such evidence in the record 
corroborating the prosecutrix' testimony in the instant case. 
Clearly, therefore, pursuant to Rule 40 of the Federal Rules of 


Appellate Procedure, this Court should grant the instant 


petition for rehearing, reverse without argument its decision 


affirming the District Court, and reverse the decision of the 


District Court. 


* Actually, an examination of the transcript in Franklin 
reveals that in response to the question of whether she had 
seen William Franklin prior to the night of the assault, the 
prosecutrix replied, "Yes, many times [underlining added]." 
(P. 125 of transcript of testimony in Franklin.) 


-6- 


Point 2. At its own instance, this Court discussed 
the propriety of accepting in evidence the DrOseCuar XE pre- 
trial and subsequent in-trial identification testimony .* In 
deciding that admitting the prosecutrix' pre-trial and in- 
trial identification testimony was not error, this court 
misapprehended and/or overlooked the facts in the record. 

There is no dispute in the instant case, as pointed 
out in Chief Judge Bazelon's concurring opinion, that 26 
lineup was held, and ". . . there is no suggestion in the 
record why a lineup was not possible. . . ." What actually 
happened is that three months after the assault occurred, a 
police officer took the prosecutrix and her mother to a 
courtroom in the D.C. Courthouse, presumably for the Bpecieic 
purpose of identifying Tyrone F. Dade. It is important to 
note that the prosecutrix did not jump up upon seeing Mr. Dade 


and scream "that&S the man." Instead, she described her 


identification of Mr. Dade (in the courtroom, as contrasted 


with a "line-up") on March 29, 1966, as follows: 


% Although appellant was optimistic that the Court 
would reverse the District Court on the grounds that the 
prosecutrix' uncorroborated, uncertain identification was 
based on an inadequate opportunity to observe her assailant, 
on page 21 of his Brief, Mr. Dade noted that "[t]he types 
of dangers discussed in United States v. Wade, 388 U.S. 218 
(1967) may exist insofar as the instant pre-trial identifi- 
cation is concerned." 


Now Angeline, there came a time when the 
police officer asked you if that is the man, 
gid there not? 
Well, I told him that was the man. Well, 
first I wasn't too sure. 
At first you weren't too sure? 
Yes. 
And as a matter of fact, didn't the police 
officer ask you several times, and didn't 
you shake your head several times? 
Yes. 
And tell him you weren't sure? 
Yes. 
And asia matter of fact, you didn't actually 
say it was the man until you had walked up 
to a distance of about two feet,is that 
correct? 

i Wes (Tr. 57-58.) 


Although there is testimony in the record that the 


police officer who accompanied the prosecutrix to the courtroom 


where Tyrone Dade was seated did not prompt her to identify 
Mr. Dade, that police officer was never called as witness in 
the instant case. Of even greater significance is the fact 
that there is absolutely no testimony in the record to show 


whether in point of fact any of the other 
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men in that courtroom on March 29 resembled Mr. Dade in the 


slightest way.* Finally, the record is not clear that at the 


time the prosecutrix walked with a policeofficer to within 


a few feet of Mr. Dade, who was sitting behind the rail in 
the prisoner's section of the courtroom, that any other men 
were seated beside him. On this point, appellant testified 
categorically that no one was seated "by" him (GB25 5 $5, ash) - 
Moreover, although the prosecutrix' mother did testify that 
other prisoners, coming and going as their cases were called, 
were seated behind the rail where appellant was, she specif- 
ically testified as follows: 

"Q Anybody around him at the time? 

A No." 

Mr. Dade submits that his constitutional rights 
are entitled to no less protection than the rights of the 
defendant in Jones v. United States, No. 21, 381 (D.C.; Cir., 
Sept. 3, 1968), wherein this Court asserted: 

"the record in this case is not adequate to 

decide appellant's claim under Stovall v. Denno. 
That case held that a pre-trial identification 


used at trial violates due process when, con- 
sidered in the totality of the circumstances 


* This missing element pops up in the prosecutrix' 
brother's selection of Mr. Dade's photograph from a "batch 
of photographs," which may or may not have contained pictures 
of men who even remotely resembled hin. 


surrounding it, it is unnecessarily suggestive 
and conducive to irreparable mistaken identifica- 
tion. 388 U.S. at 302. At the trial both the 
complaining witness and an FBI agent testified 
to the complaining witness' identification of 
Jones at the city jail, but with some contra- 
dictions. The complaining witness said that 
without prompting by police he picked Jones out 
of a room of about 40 people milling around. The 
FBI agent stated that he thought there were two 
rooms with perhaps as few as 20 people between 
them. On remand the pre-trial hearing on this 
issue should be directed to the similarities and 
the differences, respecting appellant and those 
in the room with him, in age, height, weight, 
dress and other physical features. Wright v. 
United States, ___—*>U.S. App. D.C. n F.2d 
(No. 20,153, decided January 31, 1968) 
(slip opinion p. 7). The court should consider, 
as part of the totality of circumstances, the 
complaining witness' prior tentative identifica- 
tion of Jones from photographs, and whether the 
police at the later identification indicated to 
the complaining witness that the man he had thus 
tentatively identified was present in the room. . . 


Clearly, considering the inadequate record in the 
instant case, this Court should, pursuant to Rule 40 of the 
Federal Rules of Appellate Procedure, grant the instant petition 
for rehearing, reverse without argument its decision affirming 
the District Court, and remand the cause to the District 
Court with instructions to hold a hearing to gather sufficient 
facts upon which to determine if the pre-trial and in-trial 
identifications of the prosecutrix and her brother violated 


Appellant's right to due process, as set forth in Stovall v. 


Denno, 388 U.S. 293 (1967). 


WHEREFORE, Tyrone F. Dade respectfully requests 
this Court to reconsider its decision, grant the instant 
petition for rehearing, and enter the appropriate order, 


outlined under Point 1 or Point 2 above. 


Respectfully submitted, 


/s/ Lioyd D. Young 
Lloyd D. Young 


Counsel for Appellant 
(Appointed by this Court) 


Dated: January A, 1969 


CERTIFICATE OF SERVICE 
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copy of Petition for Rehearing in the above-captioned case 
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United States Attorney 


United States District Courthouse 
Washington, D. C. 20001 


/s/ Lioyd D. Young 
Lioyd D. Young 


Dated: _January 6, 1969 


